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o B.K. Mukherjee, "The Hindu Law on Religious and Charitable Trusts", 

Snd Edn., p. 14, 26 

3. Iirthe'V edic period, prayer was addressed to beings representing the beneficiem' 

and radiant powers of nature e.g. earth, air, sky etc. with an eye on the infinity 

behind these finite forces. Prayer was through offerings poured into the sacred 

fire and charity was in the form of consecration of tanks and wells and planting 

frees and building rest houses for travelers. Monastic institutions were 

unknown. 

0 

2. In the Vedic period, there were no idols and correspondingly, temples for 
w<;H~hip of idols were also unknown. 

~ "The Hindu Law on Religious and Charitable Trusts", 
~~ . 

· 5nd-Edn., p. 13 

1. The ultimate aim of prayer is to worship the Supreme Being with the object of 

securing the spiritual well-being of a person according with the tenets of the 

particular religion she or he may believe in, 

A. C~N}U~.A'L }')f{()J>()SITl()NS ()N wonsmr, mots, Sll'[DAIT~s IUCllTS .: 
AND NEXT FRIEND 

SUBMISSIONS ON IDOLS, SHEBAITS, NEXT FRIEND ETC. 
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7. the possession and management of the dedicated property belong to the shebait. 

And this carries with it the right to bring whatever suits are necessary for the 

o Profulla Chorone Requitte v. Satya Chorone Requitte, (1979) 3 SCC 409, 

para 52 

6. The legal character of a she bait cannot be defined with precision and exactitude. 

Broadly described, he is the human ministrant and custodian of the idol, its 

earthly spokesman, its authorised representative entitled to deal with all its 

temporal affairs and to manage its property. 

She bait 

o B.K. Mukherjee, "The Hindu Law on Religious and Charitable Trusts", 

5nd Edn., p. 31, 101, 153 

5. The ceremonies relating to dedication of property to an idol are Sankalpa, 

Uthsarga and Prathista. Sankalpa means determination, and is really a formal 

declaration by the settlor of his intention to dedicate the property. Uthsarga is 

the formal renunciation by the founder of his ownership in the property; the 

result whereof being that it becomes impressed with the trust for which he 

dedicates it. Pratishtha is the final installation of the idol. An endowment can 

validly be created in favour of an idol or temple without the performance of any 

particular ceremonies, provided the settlor has clearly and unambiguously 

expressed his intention in that behalf. e,,,~ tV1 Cb<~t11\ ~e.J(7 ~ 

Yt'l.~i Ylt!Jf/-. Le. e.'Z.( zt e_yt ./.,_~ t .. 
o Deoki Nandan v. Murlidhar, AIR 1957 SC 133 

Dedication 

5nd Edn., p. 19-21 

· · o B.K~ Mukherjee;c··''TheHinduLaw onReligious-and. Gharitable Trusts", 
. .;:,:r. '~ >-· ';: ~- 

4. It was in the post-Vedic period that idol worship began, perhaps inspired by the 

respect that Buddhists paid to relics and sacred structures and later to the image 

of Buddha himself. The Buddhist sangha paved the way for monastic 

institutions capable of holding property. 
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o TaritBhushan Rai v. Sri Sri Jswar Sridhar Salagram, AIR 1942 Cal 99 

o Vamereddi Ramaraghava Reddy v. Kondru Seshu Reddy, AIR 1967 SC 

436 

o Btshwanath v, Thakur Radha Battabhji~ (1967) Z SCR 618, para 11 

11. The only situation where some other agency can be said to have the right to. act 

for the idol is· where the she bait refuses to act for the idol or where the suit is to 

challenge the acts of the she bait himselfas prejudicial to the interests of the, idol. 

o ProfullaChorone Requitte v. Satya Chorone Requitte, (1979) JSCC 409, 

para 52 

10. Since the shebait acts as the human agent of the idol, a suit by the shebait is in 

law a suit by the idol itself. 

o B.K. Mukherjee, "The Hindu Law on Religious and Charitable Trusts", 

5nd Edn., p. 258 

\_ I 

9. The shebait can sue in his own name and tne deity need not figure as a plaintiff 
in the suit, though the pleadings must show that the shebait is suing as such. 

o Bishwanath v. Thakur Radha Ballabhji, (1967) 2 SCR 618, para 11 

o B.K: Mukherjee, "The Hindu Law on Religious and Charitable Trusts", 

5nd Edn., p. 257-258. 

8. The personality of the idol can be said to be merged in that of the she bait. 

para~2, 

o Profµtt(irfhorone Requitte v. Satya Chorone Requitte, (1979) J SCC 409, 
,, ;.:. ' -r. ~}·'- c 

o Maharaj. a Jagadindra Nath Roy Bahadur v. Rani He manta Kumari Debi, 

(190~:Q4) 31IA203 

protection.of. the property. Every such right of suit is vested in the she bait, not 

in the idol. 
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13. There can be no compromise between the she bait and the next friend to maintain 

both their suits without one of them giving up its right to sue on behalf of the 

idol. An admission by the shebait that a suit by a. worshiper acting as a next 

friend of the deity is maintainable amounts to an admission by the shebait that 

o Shree Mahadoba Devasmon v, MahadlJa Ramji Bidkar, AIR· 19~J Born 
38 

12. Under Section 10 of the Code of Civil Procedure, 1908, no Court shall proceed 

with the trial. of any suit in 'which the matter in. issue is also directly . and 

substantially in issue in a previously instituted suit between the same parties, or 

between parties under whom they or any of them claim where such suit is 

pending in the same or any other Court in India having jurisdiction to grant the 

relief claimed. The exercise of the right to sue for protection of properties of the 

idol has to be either by the. idol or by the shebait and not by both. Therefore, 

while Suit No. 3 was pending, another suit between the idol and the Muslim 

parties for the same relief could not be maintained. 

Compromise Between Plaintiffs in Suits 3 And 5 

o Jogesh Chandra Bera v. Sri Jswar Braja Raj Jew Thakur, AIR 1981 Cal 

259 

o Sri Iswar v. Gopinath, AIR 1960 Cal 741 

o Sushama Roy v. Atul Krishna Roy, AIR 1955 Cal 624 

o Tarit Bhushan Rai v. Sri Sri lswar Sridhar Salagram, AIR 1942 Cal 99 

permission. 

It is necessary for protecting the interests of the idol that in cases where. default 

of the shebait is alleged that a suit on behalf of the idol be permitted to be filed 

a person claiming to be next friend with the permission of the cout(;~trd,the 

court might in proper cases issue notice to all persons inreresied before granting 

o Chamelibai Vallabhdas v. Ramchandrajee, AIR l965MP 167 

o Sushama Roy v. Atul Krishna Roy, AIR 1955 Cal 624 

www.vadaprativada.in

www.vadaprativada.in



Page 5 of22 

he has acted in dereliction of his duty or has acted contrary to the interests of 

the idol. In that case, the suit by the shebait must be dismissed as not 

maintainable as being without authority to, sue, on behalf of the idol. Similarly, 

the next friend cannot maintain a suit for the same relief if he admits on 

compromise that the ~hebait has not acted in dereliction of his duty or acted 

prejudicial to the rig~t§,9fthe idol. 
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X2~ In Tarit Bhushan Rai v. Sri Sri Ishwar Sridhar AIR 1942 Cal. 99 (reproduced 

from SCC Online), a next friend brought a suit on behalf of the idol against co­ 

shebaits and various interested parties. The property was mortgaged. A question 

But assuming the religious dedication to have been of the strictest 

· character; and this carries with it the right to bring whatever suits are· 

necessary for the protection of the property. Every such right ofsuit is 

vested in the shebait, not in the idol. And in the present case right to sue 

· ' 'accrued to the plaintiff when he was under age. The case therefore falls 

withing the clear language of s. 7 of the Limitation Act, which says that, 

"If a person entitled to institute a suit ..... be, at the time from which the 

period of limitation is to be reckoned, a minor," he may institute the suit 

after coming of age within a time which in the present case would be 

·three years. ' 

And (at 210) 

'There is no doubt that an idol may be regarded as a juridical person 

capable as such of holding property, though it is only in an ideal sense 

that property is so held. And probably this is the true legal view when 

the dedication is of the completest kind known to the law. But there may 

: be religious dedications of a less complete character. ' 

XL InMaharajaJagadindra v. Rant Hemant'1KUmflrii (l9Q4) 31IA2031 suits were. 

filed against Rani Hemanta Kumari by the Maharaja's successor claiming to 

shebait under specific settlements ofl 868 and 1877 and in this instance brought 

within 3 years of the minority of the she bait Both courts decided in favour of 

the plaintiff's rights. But the High Court dismissed the suit on ground of 

limitation. The Privy Council resrtored the Subordinate Judge's decrees 

observing (at 209) 

shebatt not an owner or owning Trustee burhas art exclusive right to sue on behalf of'. 
the idol. 

B. SHEBAIT'S.R.IGHT TO SUE AND NEXT FRIEND'S RIGHT 
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"The next friend would of necessity be. some person other than the 

manager or the she bait of the image or idol, and what better person can 

be found than the person next in order of the of succession of the 

shebaitship" 

X3. Shree Mahadoba Devasthanam v. Mahada Ramji (1952) Born. 1071 concerned 

a grant of inam by the Peshwas for worship. Eventually, a suit was filed by a 

next friend as a vahivatdar of the idol to set aside a wrongful alienation. It was 

held that the wrongful alienator could not represent the idol. On the facts of the 

case the court observed: (at p. 1079) 

g) Pal J. retained the Court's power if the next friend did not do his duty. But 

this is a different question altogether. 

(The differences in ihe.individusl judgments are not relevant for the 
purposes of this case) 

f) A next friend's right to sue would only arise if there was 'gross 

negligence' of the guardian 

e) But such suits will lie onlyif these rights are not protected by the shebait 

by negligence. 

of its properties. 

d) A worshipper does not pave the legal capacity to sue on an idols behalf. 

But can sue to protect his own.interest in worship as the idol can in respect 
~·:._'-:; ~ Df1· :-:-~- 

c) Where an earlier suit is dismissed in default, such dismissal would not be 

binding on the idol 

b) A Hindu idol, though ndl1~fininor is a juristic person only in the ideRl sense 
. _} 

~~- .... - , ":' ,- ' -~ 

a) A Hindu idol is not a minor or a perpetual minor even though there is an 

analogy between the two 

arose as to the minority .0£,tbe:idol. The Court pointed out similarities and 

dissimilarities. The Court took the view: 
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'With the respect that is due toso eminent Judge, as Das J., I must say 

that I cannot persuade myself that the Court will in the majority of cases 

be able to prevent intermeddling or that it will find it easy to rectify an 

adverse decree passed on account of the fraud or negligence of the next 

friend. · The W(?ys Qf litigation are long and tortuous and many an honest 

man 
1Gread 

to go inside the walls of the Court of law. It 'has to be 

remembered that the question of the deity suing by a next friend arises 

only when the shebait is unwilling or unable to do his duty. There is 

always the risk of the defaulting shebaits setting up one of their 

creatures to start a sham litigation in the name of the deity so that the 

adverse decree might bind the deity forever. Is it reasonable to expect 

that after the she-baits have failed in their duty and a suit brought by 

another person in the name of the deity has been unsuccessful, another 

person will ordinarily be found willing and able to start afresh litigation 

to rectify the adverse decree? I do not think so. But even if some brave 

X4. Sushamma Roy.v. Atul Krishna Roy AIR !955 Cal 624 (as reported in (19.55) 
Online 166) concerned a person interested (Mrs. Sushamma Roy) in puja 

instituting .a sui{ oft behalfof.the.deity even-though not appointed bytheCourt 

as next friena'·9t{(for circumstances where differences between brothers led to a 

compromise ·.~onceming a private endowment to which the deity was not a 

party. Earlier there was a difference of opinion as to whether such a next friend 

must necessarily be appointed by the Court .. While Justice Das in Sri Sri Gopal 

Jew v. BaldeoNarain (51 CWN 383) preferred the view that a next friend 'both 

competent and honest' it was ' "not a prerequisite" that such next friend be 

appointed by the Court. This view was not accepted by accepted by Justices Das 

Gupta and Guha in the present case of Sushamma Roy (preferring the view of 

Justice Pal nd Gentle in Tarit Bhushan (45 CWN 932) to the view of Sen Jin 

Sree Sree Annapurna v. Shiba Sundari (1944) 2 Cal. 144) who felt that an 

application to the Court in the interests and justice and prevent adventures to 

adversely affect the interest of the deity'. This is powerfully expressed in (pr. 14) 

It is clear that.the next friend cannot be just anybody and must have appropriate 

credentials' 
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'The evidence tendered in this case discloses a storywhich leaves a very 

unpleasant taste in the mouth of any one who is compelled to hear it. 

The plaintiffs case is that Phanilal a very clever and unscruplous 

attorney of this Court is the central figure who inspired and is 

responsible for the various fraudulent acts that ultimatel1 led to the sale 

of debutter property. The.first act is thelease in favour of the defendant 

Gopinath. The lease did not contain any recital as to legal necessity. 

There is no recital either that the lease was for the benefit of the deity. 

However dishonest and untruthful the parties involved were, they did 

not add to their sin by inserting a false recital in the lease that it was for 

X7. In Sri Ishwar Radha Kant v. Gopinath Das, AIR 1960 Cal 741, the daughter 

(Molini Hazra) of the nephew of the settler (Sital ChandraDas) filed as ''next 

friend" for herself and she bait of the deity. Later, after a compromise, defendant 

Rajen (dra) Sen filed as a next friend of the deity against· Sital for framing a 

scheme of management and a consent decree was passed. It was alleged that 

Rajendra's suit was fraudulent. It was also alleged that the suit by Nimal Chand 

was also fraudulent, affectinsthe interestsof the deity who was not r~pr~mlt~Q, 

In this configuration, the Court ~~ipulative actions: 

X6. In Deoki Nandanv. Murlidhar AIR 1957 SC 133 (S<;<; <;n/inr; r;ditian) the BUit 

was filed by an agnate of the defendant who was allegedly 'mismanaging the 

temple and denying the rights of the public therein" after the Advocate General 

declined to give consent under Section 92 of the CPC. JusticeTl.V Ayyar for 

the Court decided. that the temple was a public temple. The issue of the locus of 

the plaintiff was absorbed into the finding that the templewas public. 

;",,:,'- 

-' :;. ;_. yfib;:%:·fJi\, ~~': 
This pro-Court appointment view has considerable merit including hearing the 

parties against a self styled person. 

soul comes forward and undeterred by the ever-present clouds of 

adjournments, and the threat ofhigh waves of costs launches his task on 

the sea of litigation, and safely .. reaches the harbour of success, such 

repeated tensions in the Court of law c:re bound to cause great loss to 

the debuttar estate. 
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'Thus the basis ofSundarlal's claim to sue as a Shebait not being made 

out suit filed by him ought to be treated as by an unauthorised person. 

No speclficclalm as a mere worshipper Jar assailing the prejudicialtttf$ 

of a past Shebait on the ground that there is no Shebait or the Shebait 

has refused or neglected to act has been put forward. It would, therefore, 

seem that Sundarlal's - right to file the present suit is far from cleat. 

Indications on authorities would suggest that he could not have sued.' 

X8. In Chamelibai v. Ramchandrajee AIR !965 MP 167 (on SCC Online) the right 

ofa next friend (Sundarlal) concerning property but claiming to be a shebait for 

the entire property. Reversing the trial court, the High Court held (at pr 21) 

This case demonstrates the danger of self styled nextfriends. 

d) The mortgage was not binding on the deity 

c) The lower courts had not applied its mind after concluding that the 

shebait was not the right person to represent the deity (pr. 22) 

b) In this case the mortgage and alienation was fraudulent and not for 

necessity {pr.18 and 21) 

a) a deity can be represented by someone other than a worshipper and family 

member appointed by the Court (pr. 17) 

The Court held that : 

legal necessity or for the benefit of the deity. Lessor was Sita! the she bait 

and the lessee the defendant Gopinath. Sita! is dead and Gopinath in his 

written statement would not touch the lease even with a pair of tongs. 

He repudiated the lease and denies to have had anything to do with it. 

In evidence he condescended to say that the signature might be his but 

otherwfsehe ha,dno{hl'ngio do with lt.--H~dtd not payRs. 2, 5007~ or any 

other sum on acr:ount of the lease. The brunt of supporting the lease fell 
on Phani Lal. ' 
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As a matter of law the only person who can represent the deity or who 

can bring a suit on behalf of the deity is the She bait, and although a deity 

is a judicial person capable of holding property, it is only in an ideal 

sense that property is so held. The possession and management of the 

property with the right to sue in respect thereof are, in the normal 

course, vested in the Shebait, but where> however, the Shebait is 

negligent or where the She bait himself is the guilty party against whom 

the deity needs relief it is open to the worshippers or other persons 

interested in the religious endowment to file suits for the protection of 

the trust properties. It is open, in such a case, to the deity to file a suit 

through some person as next friend for rncovery of possession of the 
property improperly alienated or for otherrelief Such a next friend may 

be a person who is a worshipper of the deity or as a prospective She bait 

is legally interested in the endowment. Ina case where the Shebait has 

denied the right of the deity to the dedicated properties, it is obviously 

certain properties to be those of the family. Brushing aside the objection that 
Section 42 of the Specific Relief Act . On the locus of the worshipper in law, 

the Court observed at pr.13 

X9. In Vemareddi v. Konduru AIR 1967 SC 436 a worshipper wanted to set aside a 

compromise decree as inimical to the interest of the deity in that it declared 

had claimed to be in possession on his own account since long for some 

time as a mortgagee and later as absolute owner and more than 30 years 

hadelapsed since then.' 

'But it would prima facie appear thata c{aim for a declaration with 

reference to substantial portion of the property including shops, Kotha, 

Chabutra, etc., would be barred by time as the defendant has secured 

title adverse to the deity in a litigation between an ex-de facto She bait 

and subsequent attempt to challenge th~1a:~fsion had been held to be 

barred by res judicata. Even a claim for declaration with reference to 

the other shops would appear to be barred by limitation as the defendant 

Nor could a declaratory decree be claimed (pr 24) 
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b) Only the she bait can sue for the idol's property. Any suit which does not 

implcad all shebaits must fail (pr. 52) 

a) A shebait not willing to resume his duties transfer his duties only to an 

appropriate person (i.e. co-she baits) (pr 26) 

XI l. In Prafulla v. Satya ( 1979) 3 SCC 409 the Court held: 

But the Court also overruled tl)fi) ,gt;pisions of the Patna (Kunj Behari v. Sri Sri 

Shyam Chand AIR 1938 Pat. 394) and Orissa High Court (Artatran v. Sudershan 

AIR 1938 Orissa 11) that the only remedy was to remove the shebait through 

Section 92 of the ere. 

'Three legal concepts are well settled: (1) An idol of a Hindu temple is 

a juridical person; (2) when there is a Shebait, ordinarily no person 

other than the Shebait can represent the idol; and (3) worshippers of an 

idol are its beneficiaries, though only in a spiritual sense. It has also 

been held that persons who 'go in only for the purpose of devotion have, 

according to Hindu law and religion, a greater and deeper interest in 

temples than mere servants who serve there for some pecuniary 

advantage: see Kalyana Venkataramana Ayyangar v. Kasturi Ranga 

Ayyangar7. In the present case, the plaintiff is not only a mere 

worshipper but is found to have been assisting the 2nd defendant in the 

management of the temple ' 

X.10. In Bishwanaath v. Sri Thakur Radha Ballabji AIR 1967 SC 1044 (SCC Online 

edn) to a worshipper who had taken interest in the management of a temple filed 

as next friend because the shebait had not taken steps to recover the property. 

The Court held (at pr. 9) 

This resolves the issue as to whether the next friend be appointed or approved 

by the Court. 

Note the wordsrnominated bythe court." 

desirable that the deity should file the suit through a disinterested next 

friend, nominated by the court. 
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" 

'Since we have found upon a consideration of the authorities cited 

hereinbefore that a suit in the name of the deity unless brought by the 

she bait himself or a prospective she bait must be, so instituted through a 

next friend appointed in that behalf by the Court; the suit as instituted 

by Mokshoda rvith<;>uf CJ~mtning suf:h l<:.aye )s incompetent. 
Consequently the question of granting leave in such a suit cannot arise 

until Mokshoda obtains the leave of the Court to institute the action. The 

second point urged by Mr. Roy Chowdhury therefore succeeds. ' 

X12. In Jogesh v. Jshwar AIR 1981 Cal 259 (SCC Online edn) the deity was 

represented through a next friend. It was held that the deity could sue as a pauper 

under Ord. 33 of the CPC. Butthe Court reiterated that the next frkn(j ffi\l~t be 
appointed with leave of court (pr. 17) 

This reinforces the right of the shebait 
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'With the respect that is due to so. eminent Judge, as Das J., I must say 

that I cannot persuade myself tha//k~pourt will in the majority of cases 

be able to prevent intermeddling or that ltwlllfind it easy to rectify an 

adverse decree passed on account pf the fraud or negligence of the next 

friend. The ways of litigation are long and tortuous and many an honest 

man dread to go inside the walls of the Court of law. It has to be 

remembered that the question of the deity suing by a next friend arises 

only when the shebait is unwilling or unable to do his duty. There is 

always the risk of the defaulting shebaits setting up one of their 

creatures to start a sham litigation in the name of the deity so that the 

adverse decree might bind the deity forever. Is it reasonable to expect 

that after the she-baits have failed in their duty and a suit brought by 

3. The seat of opposition to this proposition is to be found in judgment Das Jin Sri 

Sri Gopal Jew v. Baldeo Narain Singh 1950 CWN 383 that Order 32 {as for 

minors) applies to deities and any fraud can always be corrected in a subsequent 

suit. In Sushamma Roy v. Atul Krishna Roy;UR 1955 Cal 624 strongly opposed 

such a view to observe: 

• Jogesh Chandra v. Sri Jshwar AIR 1981 Cal 259 

• Vamareddi v. Knoduru AIR 1967 SC 436 

• PC Mallick Jin Ishwar Radha Kanta Jew v. Gopinath Das AIR 1960 Cal. 

7 41 (citing the above cases) 

• Das Gupta J in Susbamma Roy v. Atul Krt8hna Ray, AIR J9jj C'1l 6J4 

• Gentle Jin Sree Sree Sreedhar v. Kanta Mohan, AIR 1947 Cal 213 

• Pal J. Tarit Bhushan v. Sri Sri Iswar, AJJt(l 942) Cal 99 

2. The first view is that Court nomination orleave of court is necessary: 

1. There is some controversy as to whether.anext.friend needs the approval of the 

Court. 

C. COURT APPROVAL FOR NEXT FRIEND;,, 
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17. On the whole I am of opinion that ordinarily the interests of the deity 

require that nobody other than a shebait be allowed to institute a suit in 

the name of the deity without a previous order of the Court-appointing 

him to represent the deity. ' 

'16. In a particular case the Court may make an ex parte order in order 

to prevent some imminent danger to the debattar estate but there is no 

reason why ordinarily the Court should not, before making the order of 

appointment, consider the views of the interested parties. In substance, 

the members of the family in the case of private debattar are the real 

_ beneficiaries and it is necessary and desirable that their views should 

be ascertained before any person other than the shebaits isappointedto 

represent the deity. Even where an ex parte order has been made; it will 

be possible and proper to issue notices on all interested parties and to 

cancel the ex parte order in the interest of the deity. 

He then went on to prefer the view of Justices Pal to conclude : 

another person in the name of the deity has been unsuccessful, another 

person will ordinarily be found willing and able to start afresh litigation 

to rectify the adverse decree? I do not thinkso. But evenif some brave 

soul comes forward and undeterred by the ever-present=clouds of 

adjournments, and the threat of high waves of costs launches.his task on 

the sea of litigation, and safely reaches the harbour ofshb~~~s, such 

repeated tensions in the Court of law are bound to cause_ireat loss to 
the debuttar estate. 
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• In Shree Mahadoba Devasthanam v. Mahada Ramji (1952) Bom. 1071, 

while underlying the shebaits exclusive right to represent the deity, another 

person in line as manager or shebait can maintain a suit in the name and 

image or the idol acting as next friend. But the idol could file a suit 

(presumably through the shebait). But the rights can be exercised through 

the one or the other but not both. In this case the next friend's locus was 

that he was in the line of succession 

(Other questions arising from this case have been discussed separately) 

• In Tarit Bhushan Rai v. Sri Sri lshwar Sridhar AIR 1942 Cal. 99, it was 

held that although the right to sue on behalf of the idol vested in a she bait, 

a worshipper's right to sue would be to protect his right to worship and the 
maintenance of the right of worship 

• Maharaja Jagadindra v. Rani He manta Kumari, (1904) 31 IA 203, it was 

held that though the idol is a juristic person, management and right to sue 

are vested in the she bait. And where the plaintiff'shebait is a minor the right 

to sue would accrue would inhere 3 years after attaining majority 

2. The relevant cases in this regard are: 

d) · Such actions must be time barred but taking account of cases where fraud 

is pleaded and proved. 

e) 'Wh~r~ . ~u~h A ~ersM ~!Aims t6 b~ A WM~hi~~~r but is, Mt ~r. sMking t~ 
muscle into the case for personal reasons, such a person cannot be 

permitted to be a next friend; 

b) Such interest cannot be adverse to that of that of the deity; 

a) A next friend appearing on behalf of the deity must be a person who has a 

worshipper or someone with sufficient interest; 

1. Apart fromCourt.approval..a Next Friend .appearing.onbehalf thedeity 

THE STATUS OF NEXT FRIEND 
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• In Prafulla v. Satya (1979) 3 SCC 409, it was held that that a shebaitship is 

heritable and only the shebait and not the trustees could maintain a suit. In 

any case, all shebaits were necessary parties. The Court observed (at pr. 52) 

• In Bishwanaath v. Sri Thakur Radha Ballabji AIR 196? SC 1044, a 

'devotee and a worshipper who had taken keen interest in the management - 

.of'the temple where the deity is ~n~t~ll~~" ~~te'1 iiLS next friend to challenge 
an alienation due to the dereliction of the shebait's duty. It was decided that· 

the suit was maintainable. 

Copy pr 11 as indicated leaving out the references 

• Jn Vemareddi v .. Konduru AIR 1967SC 436, the Court held that the shebait 

- was the right person to bring the suit and limited the right of the worshipper:' 

as follows: 

• "In Chamelibai v. Ramchandrajee AIR 1965 MP 167, Sundarlalfiled as next· 

;Jxiend claiming to be the. pujari and shebait of the 8 temples. It was held - 

that he was not an appropriate next friend for the purposes of the case and- 

.. ·in respect of the property. 

• In Sri Ishwar Radha Kant v. Gopinath Das, AIR 1960 Cal 741, following 

the sale ofthe de butter property, it was found that the next friend had acted" 

fraudulently to disentitle him. The suit was, thus "wholly unauthorized ... all 

, proceedings being including the decree must be held to be illegal and void, 

·as far as the deity was concerned". There was an absence of legalnecessity 

was a public temple. 

• ·;;;y'.[fiSDeoki Nandan v. Murlidhar AIR 1957 SC 133, the next friend was 

·._!,Jignate of the settlor, that the true beneficiaries were the worshippers, thef.ei 

was a difference between public .and private endowments. In this case it 
·1 '~ : t! - 

(Other aspects of this case are discussed separately) 

a-scheme in a previous suit. 

· "'•'_,s,;;,;·i,In Sushamma Roy v. Atul Krishna Roy AIR 1955 Cal 624, the next frierttl· 

. ;>was a member of the family who had interest in the sheba-pooja to set aside" 
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'Since we have found upon a consideration of the authorities cited 

hereinbefore that a suit in the name of the deity unless brought by 

the shebait himself or a prospective shebait must.be so instituted 

through a next friend appointed in that behal/ by the Court, the suit 

as instituted by Mokshoda without obtaining such leave is 

incompetent. Consequently the question of graniing leave in such a 

suit cannot arise until Mokshoda obtains the leave of the Court to 

institute the action. The second point urged by Mr. Roy Chowdhury 

therefore succeeds. ' 

• In Jogesh v. Jshwar AIR 1981 Cal 259, the Court held that leave of Court 

was necessary to maintain a next friend suit 

'From whatever angle the matter may be looked at, the conclusion 
-·-- - - - -- - .~ -· 

is inescapable that she baits hip of the family deity remained solely 

with the descendants of the founder; and the defendant-respondent 

who is admittedly a grandson of the founder had been regarded as 

one of the shebaits, and as such, entitled to reside in the disputed 

rooms. A.-Zlihe shebalts were therefore, necessarypgrties; buiall of 

them have not been implettd~d. Th« trumM~ by thtmmlvPs, havl! J'W 

right to maintain the suit in respect of the de butter property, the legal 

title to which vests in the idol, and not in the trustees. The right to 

sue on behalf of the deity vests in the she baits. All the she baits of the 

deity not having been made parties, the suit was not properly 

constituted, and was liable to be dismissed on this score alone. ' 
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b) in the,q~§~, of special statutes property is transferred to the statutory board 
'.; ~~-r:~···.61'{._-' - 

, which is·in charge of the management 

a) the powers of trustees, shebaits maths and protection of the idol are 

generally regulated; and 

It should benoted that: 

iii. The .Uttar Pradesh Shri Badrinath and Shri Kedamath Temples Act, 

ii. Jammu and Kashmir Mata Vaishnodevi Shrine Act, 1988 

i. Shri Jagannath Temple Act, 1955 

Eg:- 

B. Where a .special statute is made for a special endowment 

II. Karnataka Hindu Religious Institutions and Charitable Endowments 

Act, ·1997 

i. Taitlff1-Jadu Hindu Religious and Charitable Endowments Act, 1959 

Eg:- 

A. Undera general regulatory law 

1. It will also be seen that statutory endowments now fall into two categories: 

E. STATUTORISA'.f~ON 
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4. Further as per the Plaint of Suit 5, the Ram Janam Bhumi Nyas has been 

entrusted with the - responsibility of construction of the proposed temple [See 

3. From the foregoing, it is clear that the Plaintiff No. 3 was not a devotee of the 

Plaintiff Nos. 1 & 2 deities. 

(vi) He states that he has been the Vice President of VHP [Pg. 406N ol. 17] 

(v) He has stated that he is not.the kind of a devotee who went to have 

darshan with a mind full of devotion. [Pg. 395N ol. 17] 

(iv) It is relevant to note that this Hon'ble Court in Ismail Faruqui v. Union 

of India (1994)6 SCC 360 has recorded that VHP was responsible for 

inciting the crowd to demolish the disputed structure [See para 6 at pg. 

379] 

(iii) Admits that Ram Janam Bhumi Nyas (which according to Plaintin Suit 

5 has been entrusted with the responsibility of construction of the 

proposed temple) is connected with VHP. [Pg. 389N ol. 17] 

(ii) He states that he. does not know ifidols ~ye.r existed continuously inthe 

disputed place before 1528 (Pg. 389Nol. 17) 

(i) He never did idol worship. (Pg. 371N ol. 17) 

Despite the above, the following points from the testimony of the next friend ~ 

Shri Devki Nandan Agarwal (who was also OPW 2) has stated:- 

2. 

\ '. ~ ' 

1. The original next friend.had submitted an .applicationunder Se_cti6rr80to_get 
''\vniver from the requirement of giving prior notice to the Govemment ab.d an 

application for getting himself appointed as Next Friend from the Court. 

Thereafter, on July 1,1989, the Civil' Judge passed an order directing the suit to 
~- --· -------··· ------ ·'·-····-·· -- - ------------- ---- 

registered and permitting the Plaintiff No. 3 to represent the said Plai1jtiffs 

Nos. 1 and 2 as next friend. It is on the basis of this order that the Hoti'Bfe High 

Court held that Plaintiff No. 3 can validly represent Plaintiff Nos. 1 & 2'. [Para 

2140@ pg. 1305Nol. 1 and Pgs. 3532Nol. 3 of the Impugned Judgment] 

F. ;.N;JJ~T FRIEND IN THIS CASE 
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5. In view of the foregoing, it is clear the Plaintiff No. 3 was not a worshipper of 

the 1dol at the alleged temple, and was therefore not concerned with the rights 

of the deity in the first place. Secondly, he was not a "disinterested" next friend, 

as he himself was a' part of the Ram Janambhoomi Nyas, which would 

eventually get possession of the disputed site, so as to be able to. construct the 

temple, in the event that Suit 5 of 1989 is allowed. 

(b) VHP has exercised its powers and nominated Plaintiff No. 3 as one of 

the Trustees in Ram Janam Bhumi Nyas. [See Para 16 of the Plaint at 

pg. 242Nol. 72:- Pleadings Volume] 
.--. --:·:!_•!,_· 

(a) VHP - wW9~3,had a role in inciting the crowd for demolition of the 

disputed structure is also empowered to Nominate 14 trustees in the Ram 

Janam Bhumi Nyas. [See para 6 at pg. 379 of Ismail Faruqui v. Union 

of India (f99~)6;:,S~C 360; Also see Para 16 of the FlaiDt at pg, 
24 lN ol. 72-J>leadings Volume] 

paras 14-16 of tlie<Plalnt at pgs. ~4~-~4iNot. 72- Pleadings Volume]. In this 

regard it is relevan~:to1;iote that:- 
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) 

Further the next friend, is hardly a comrade, since his suit is a conspiracy to 

usurp the rights of the she bait by one who is unworthy to be.· a she bait and · is 

therefore clouded with suspicion. 

h) 

g) 

e) Nirmohi was a part of a systematic campaign from March 19, 1949 to the 

eventual desecration of the mosque on December 22!2~,l949r 
. ne.a..j 

It cannot pq)the benefits ofits own wrong. 
. .nifh~ '1111 

It has never claimed~he inner courtyard b~fore 1959, and even in 1959, in their 

suit only rights of"management andcharge" are claimed. 

f) 

d) Ninnohi played a hand in attacking the mosque in 1934. 

c) In 18,8~, Nirmohi was denied the title of even the Ram Chabutara and 

easementary right to worship at the ~am Chabutara was permitted. In the said.. - 

plaint, 1'firmohi had itself admitted to the existence of the mosque as well as the: 

possession of the Muslims over the mosque as well as the inner courtyard. 

a) It is riot conceded that NirmohiAkhara has been there from times immemorial. 

It.is there£ore.·submhted that .: ,. 

G. CONCLUSI0N 
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* Prnmt: !.ORD DAVEY, I.ORD ROBERTSON, and SIR ARTHUR WILSON. 

28 

CoNSOLIDA TED APPEALS from decrees of the High Court 
(Aug. 29, 1900) reversing decrees of the Subordinate Judge 
of Mymensineh \March ~81 1895), 

They arose out of two suits, one being to recover possession, 
by establishment of title, ohm estimated area of l ,400 big has 
of land as appertaining to and included in a mehal or mouzah 
Gabshara, bearing No. 5249 in the Mvmensingh Collectorate; 
the other being to recover possession of a smaller parcel of land 
in the same mouzah, estimated to be 340 bighas. The former 
was against Rani Hemanta Kumari alone, the other against 
Rani Hernanta Kumari and the two other respondents. 

Both Courts arrived at the conclusion that the appellant 
had made out his title to the lands in suit. 

The HiBh CQ1.Uti however, hsld thut th~ ~uils were barrf'd 

. Although an iJol may be regarded as a jur~dlca! person ca~ablf! a11., such 
of holding property, ~pecially where the d~dication is o,f the completest 
character, yet the possession and managem-em of the dedicated property 
with th@ right t6 Ill~ ih respect ol It are vest~<t in the sebait, 

Where the right Jo sue 111 ejectment had accrued -to the plaintiff as 
sebait during his minority, and suits were brought within three years of 
his majority:- 

!bid, that under s .. 7 of Act XV. of 1877 they were not barred, 
although the pl~intiff's adoptive mother had~fter her adoption 9f · him as 
son to her husband. his predecessor in title, taken a 1ettlement of the 
property in suit as sebait in her own nan.e, and might have sued as his 
guardian, 

/elt1/-Seoait-Pr11pe,-1y 'DUUtl in Idol-Right of Manag-11ntnl a1~d Suit fltsted 
i11 SdJtJit -Limitatirm-Act XV. of 1877, s, 7 . 

ON APPEAL FROM THE HIGH COURT IN BENGAi~ 

CONSOLIDATED APPEAI.S. 

jmu 29,30; 
July 29. DI!FENDANT. RANI HEMA NT A KU MARI DEBI 

AND 

J. c.• MA.HARA.JA JAGADINDRA NATH ROY 1 PLMNTIFF; 
BAHADl1R. • . • • • I I I • J 
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.• - 

The judgment then referred to various decisions of the 
Judicial Committee of the Privy Council and other decisions 
relative to the application of the law of limitations with 
reference to property held by sebaits or managers of idol or 

· thakur property. It continued that in 1877, when Maharani 
Braja Sundari Debi obtained settlernenrs from the Government, 
though probably she obtained them as representing the appel­ 
lant (her husband's adopted son), who was then and remained 
until October, 1889, a minor, yet they were made with her as 
representing· the idol, and there was consequently nothing to 
prevent a suit being brought on behalf of the idol represented 
by her as the sebait, Accordingly it could not be successfully 
urged that the appellant, on his attaining majority and 
becoming t he sehair, obtained n fresh start of limitation. 

The material passages in the High Court judgment are as 
follows : "It will be observed that the plaintiff does not claim 
any proprietary interest in himself in respect of the lands in 
suit. That interest is admitted to be vested in Sri Sri Gobinda 
Deb Thakur, and indeed the settlements that were made hy 
Government in 1868 and 187'7 with Maharaja Gohinda Nath 
Roy and Maharani Braja Sundari Debi respectively were in 
the capacity of sebaits of the said thakur. If that is so, the 
question arises whether the cause of action did not arise in 
1282, or in Bysack 128.3, whichever be the time of actual 
dispossession. We ought, perhaps, here to mention that the 
question of limitation, as depending upon the circumstance of 
the proprietary interest being vested in the thakur, and not in 
the plaintift, does not seem to have been raised in the Court 
below, nor in the petition of appeal presented to this Court. 
But as it is a question which arises upon the face of the plaint, 
and upon the settlements under which the plaintiff clai ms, we 
are hound to take cognizance of it : see s. 4 of the Indian 
Limitation Act." 

v. 
RANI 

HEMA NT A 
KUMAfH 

DEBI. 

J.C. by limitation on the ground that plaintiff did not claim pro· 
~4 prietary interest in himself with respect ta the lands in suit, 

but as sebait ~f the idol, and qua sebait was not entitled by Mi\111'\RMA 
JAGADINDRA s. 7 of the Indian Limitation Act to any extension of the ~~~:i: period of limitation by virtue of his minority. 

[L. R. iNDiAN APi>EAt.S. 204 
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Sir W. Rattigan, K.C., and C. W. Arathoon, for the appellant. 
rontended th~t the High Court erred in holding that the settle­ 
ments made with Braja Sundari Debi, the appellant's adoptive 
mother, and previously with Gohinda Nath Roy, her husband 
had been made with them, not as proprietors, but merely in th~ 
capacity of sebaits to the idol. The title and proprietary right 
were in their predecessors, and had passed to them by inherit­ 
ance. On . this point reference was made to Gossamee Sree 
Greedharreejee v, Rumanlolljee Gossamee. (1) But even though 
the property was vested in the idol and the sehaits had no 
beneficial interest therein, yet the right of management and 
the right to sue in respect of the property vested in the sebait-> 
that is, in the appellant immediately on his adoption. What­ 
ever title his mother had as sebait ceased on the adoption. 
The right of suit was in the appellant, who was protected from 
limitation bys. 7 of Act XV. of 1877 until three years had 

MAHARAJ A 

The ju. dgment then continued : " It was however · argued JAGADlNDRA • · ' .·. NATH ROY 
011 behalf of the ·respondent that the proprietary interest might BAHADUR 

no! b~ Wholly W.Dt~d in the thnkur, hut that th~ plaintifl Rlu1 
might have ·some beneficiary interest in the 'proceeds of the 1i_~~~NR~A 

property, and that in this view he would be entitled to main- DEBI. 

tain a suit in his own right, and would be protected from the 
operation of limitation by the provisions of s, 7 of the Limita- 
tion Act. It was suggested that, if the question Iiad been 
raised in the Court below, this matter might have heen cleared' 
up hy evidence. But the matter seems to he so plain upon the 
face of the, plaint and upon the settlement leases of 1868 and 
1877, to which we have already referred, that there can hardly 
It~ 1ny rc;,i9m (9r doubt in the maiter1 the proprietary interest 
being distinctly stated to be in the thakur, and there being no 
allusion whatever to any beneficiary interest in the plaintiff, 
\Ve must, therefore, regard the suit as brought .by the thakur, 
Che plaintiff being only sebait." 

J.C. The Court found that the respondents' adverse possession 
went on, and therefore the suits were barred by art. 142 or 144 
of the Limitation Act. 

205 INDIAN APPEALS. vot, xxxr.l 
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(3) (1869) 13 Moore's foil. Ap. Ca. 
272. 

(4) (1890) 62 L. 'f, (N. S,) 796 
(Ch. D,). 

(I) (1875) L. R. z Ind. Ap. 145, 
1_s2. 

(2) (1899) L. R. 27 Ind. Ap. 
6;. 

The judgment of their Lordships was delivered by 
SIR ARTHUR \V!LSON. In order ·to appreciate the points 

raised on these appeals, it is necessary briefly to trace- the 
course of proceedings in the suits out of which they arise. 

The principal suit was brought by the present appellant, as 
sebair of an idol, against the first respondent. He alleged tiiat 
''as sebait' of the idol the proprietary right in certain taluqs 
(which, in fact, lie within the ambit of the defendant's per· 
gunnah Pukhuria) was in him, that mouzah Gabshara included 
within these taluqs long ago became diluviated, that reforrna- 

/uiy 29. 

Counsel for appellant were not heard in reply: 

RA.NJ Cave, K.C., and De Gt"uythef', then contended that the suits 
~~~tANR~A were barred. They contended that there was no evidence of 

nsnr, the terms of the dedication, and therefore it must be taken 
that the endowed property vested in the idol, and that his 
sebait could sue in respect cf it. The widow was the sebait, 
and though on the plaintiff's adoption bv her his beneficial 
interest accrued and her beneficial interest ceased, yet the idol 
could still sue through her as sehait, and the suit in ejectme nt 
was barred by adverse possession against thepersona in whom 
the proprietary right was vested without reference to t~1e 
plaintiff's minority. He did not sue in his personal right; he 
sued as sebait on behalf of the idol, and his right to sue in that 
capacity was barred because the idol was barred. Reference 
was made to· Prosunno K1-tma1•i Debya v. Golab Chand (1) ; 
Gnanasambhanda Pandar a v. Velu Pandaram (2); Maharanee 
Shibessouree Debia v, :'J:othooranath Achar io (3); Act XV. of 
1877, s, 4, and Civil Procedure Code, H. 562; :VIm·raJ' 
Watkins. (4) 

1904 

MAHARAJ.\ as his guardian. That is admitted, but it does not intercept or 
}AGADINDRAmodify the application of s. 7, or plaintiff's rights thereunder. 
~~~1!.:i~ [They were stopped by their Lordships.] 

elapsed from the <late of his majority. It is no answer to say 
!ha! !he rlght of sul.i could have been exercised by hii:: mother 

J. c. 
[LR. iNbIAN APPEALS. 206 
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The second suit was brought to recover other lands adjoin· 
ing thoss claimed in the principal suit, To thi~ ~Llit 111 ih~ 
respondents were defendants. The main circumstances of 
the two suits were the same, and they were disposed of by 
the High Court upon the same ground. 

The defence of limitation was based upon the case that the 
plaintiff had been out of possession for more than twelve years, 
and such is the fact, as found in both Courts. To this it was 
answered that the period of limitation was sixty years, as if the 
suit had been brought by the Secretary of State. This view 
found favour with the first Court, but was rejected by the High 
Court. it is enough to say that on this point their Lordships 
entireir concur with the learned judges of the latter Court. It 
was answered, secondly, that the dispossession on which this 
suit is based occurred after the plaintiff's ti tl» accrued· but while 
he was a minor, and that the suit was brought within three 
years after he attained his majority. And both Courts have 
found that such are the facts. 

In the High Court another ground of limitation was raised, 
and raised apparently by the learned judges themselves. In 
order to follow this point it is necessary to examine the facts 
of the case a little more closely than has been done so far. 

QZ 

tion took place, and that the reformed lands were resumed by J. c. 
Government, and under the designation Khas Mehal Chur 1904 

Gabshara were settled with the predecessors in title of the MAHARAJA 

plaintiff for different periods successively ; that the lands now ]AGADINDRA 

in dispute became part of Chur Gabshara by reformation and ~~1~HA~ii 

accretion ; that in· 1864 the predecessor in title of the defendant . R:NI 
(now respondent), with others, sued the plaintiff's predecessor HEMANTA 

KUMAR! 
in title to establish title to the lan<ls. In dlspuf:e and failed, DEBI. 

whereby the right of the plaintiff's predecessors in title became 
established as against those whom the defendant represents ; 
and on the strength of this title the plaintiff claimed to recover 
the lands in question, of which he said he had been dispossessed. 

The written statement raised many points, of . which two 
call for mention here. lt alleged that the suit was barred by 
limitation ; and it said that the lands now in dispute were not 
identical with those to which the litigation of 1864 related. 
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(~) L. K. 16 Ind. Ap, 137. 

J.C. Although this snit is brought by the plaintiff as sebair, there 
,90~ is no evidence on which any reliance could be placed as to who 

MAHARAJ A founded the religious endowment, or as to the terms or condi­ 
JAGADINDRA tions of the foundation. The legal inference, therefore; is 
NB~T~~~~~ that the title to the property, or to the management and 

v. control of the property, as the case may be, follows the line of 
RANI 

HEMANTA inheritance from the founder, as was laid down by this Board 
K"'b~:1~1 in Gossamee Sree Gr eedharreejee V-. Rumanlolljee Gossamee. (1) 

It is not necessary for the present purpose to go back very 
far in the history of the property. In 1859 a settlement for 
a term of years was made by Government with Maharani 
Krishto Moni, followed by similar settlements with Maharani 
Shibeswari. These ladies were members of the family now 
represented by the plaintiff appellant. There ii; nothing to 
shew under what right or in what capacity they obtained the 
settlements ; nor does it appear that these .settlements were 
expressed to be made with them as sehaits of the idol. In 
1868 the property of the family now represented by the plain­ 
tift was vested in Maharaja Gohinda Nath, and he obtained a 
settlement for five years of the lands in question, in which he 
waj described as eebait to the idol. The Bettiement pQttifi 
contained a provision by which the rent reserved might be 
realized by sale according to law of all the property of the 
grantee. It also contained a provision that if the grantee 
should die during the term, the Government should have power 
to determine whether the settlement should be continued to 
his heirs. 

Maharaja Gobinda Nath died in March, 1868, leaving a 
widow, Maharani Braja Sundari. She in December, 1869,' 
adopted the plaintif as son to her husband, and thus the 
plaintiff became heir of Gobinda Nath. In January, 1877, 
Maharani Braja Sundari obtained a fresh settlement of the 
lands in question for thirty-two years, in which she :vas 
described as shikmidar of the talnq and as sebait of the idol. 
This settlement, like that with her husband, purported to make 
all the property of the grantee liable for the jumma reserved. 

After the adoption of the plaintiff, his adoptive mother, 
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(2) (1879) L. R. 6 Ind. Ap. is:z (1}(1859}8 Moore's Ind. Ap. Ca. 66. 

There is no doubt that an idol may be regarded as a juridical 
person capable as such of holding property, though it is only in 
an ideal sense that property is so held. And probably this is 

"the true legal view when the dedication is of the completest 
kind known to the law. But there may be religious dedications 
of a less complete character. The cases of Sonatun Bysack v. 
Sreemutty [uggutsoond.ree Dossee (1) and Ashutosh Dutt v. 
Doorga Chur'n Obatter iee · (2) are instances of less complete 
dedications, in which, notwithstanding a religious dedication, 

Sundari Debi as the settlement holder." 

J.C. Maharani Braja Sundari, was in no sense the heir or repre- 
sentative of her deceased husband, nor entitled to the . family· 1904 
property. And their Lordships think the only inference that MAHARAJA 

can properly be drawn is that, in taking the settlement of the J~~~-~1~~~A 

lands in question, she acted as the guardian and on behalf of BAHADUR 

her adopted son, in whom the right lay. The dispossession RA~·1 

complained of has been found to have taken place after the HEMANTA 
KUMARI 

date of the plaintiff's adoption, and therefore the cause of DEBI. 

action in respect of it accrued to him and to no one else, and it 
a<;cnm\ a<;<;Wding t'il th~ tiijQiDi§ Q\lring h~s minority.' 

The first Court decided both cases in favour of th_e plaintiff. 
The learned judges in the High . Court found in favour of the . 
plaintif upon every point except limitation, but they dismissed 
the suits. as barred by limitation. Their ground was this-. 
that the snit being brought by the plaintift as sebai t, the 
interest was admitted to be in the thakur, that the settlements 
of 1868 <ind 1877 were made with the grantees as sehaits, and 
that the suit must be regarded "as brought by the thakur, the 
plaintiff being only sebair." . They further said : " The settle­ 
ment in the year 1877 was .•.. made with Braja Sundari 
Debi as sehait of the thakur. It is quite possible that in 
taking thaLsettlement she represented the plainti:ft who was' 
then a minor. But whichever view may be taken, it is obvious 
that the settlement was made with the thakur, represented, as 
the thakur then was, by Maharani Braja .Sundari Debi. And 
we are unable to understand what there was to prevent a suit 
being brought on· behalf of the thakur represented by Braja 
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!.t ffii\Y tie that the plaintiff's adoptive mother, with whom 
the settlement of 1877 was made as sebait, might have main. 
tained a suit on his behalf and as his guardian. This is very 
often the case when a riglitof action accrues to a minor. But 
that does not deprive the minor of the protection given to him 
by the Limitation Act, when it empowers him to sue after he 
attains his majority. For these reasons their Lordships are 
unable to concur with the learned judges in thinking that these 
suits are barred by limitation. 

But assuming the religious dedication to have been of the 
strictest character, it still remains that the possession and 
management of the dedicated property belong to the sebait. 
And this carries with it the right to bring whatever suits are 
necessary for the protection of the property. Every such right 
of suit is vested in the sebait, not in the idol. And in the 
present case the right to sue accrued to the plaintiff when he 
was under age. The case therefore falls within the clear 
language of s. 7 of the Limitation Act, which says that, "If a 
person entitled to institute a suit .... be, at the time from 
which the period of limitation is to be reckoned; a minor," he 
may institute the suit after coming of age within a time which 
in the present case would be three years. 

If it were necessary to determine the nature of the dedication 
in the present case, their Lordships would have felt great diffi­ 
culty in doing so. On. the one hand, the use of the term 
" sebait " in the settlement pottahs of 1868 and 1871, and in 
the plaint in this suit, points rather to a dedication of the corn­ 
pletest character. On the other hand, the provisions in those 
pottahs which impose liability upon the grantees to the whole 
extent of their own property, and not merely to the extent of 
what they might hold as sehaits, suggest a different conclusion. 
And so does the clause in the pottah of 1868 empowering 
Government to determine the term on death. 

ti, 

RANI 
HEMANTA 

KU MARI 
DEB!. 

MAHARAJA ships desire to speak with caution, hut it seems possible that 
JAGADINDRA there may be other cases of partial or qualified dedication not 
::!~v1ii~Y quite so simple as those to which reference has been made. 

property descends (and descends beneficially) to heirs, subject 

to a trust or charge for the purposes of religion. Their Lord- 
). c. 
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ground altogether. ·rit was contended that an examination of MAHAR.AJA 

the Ami n's map ,in the proceedings of 1864 and of that prepared JAGADINDRA 

in the present cases and a comparison of the two would shew ~!~~~_i 
that they bad been misunderstood and misapplied, and that it R:~1 

ought to have been held that the lands now claimed were not HEMANTA 
KUMARI the same as those upon which the adjudication took place in DEBI. 

the suit of 1864. 
The question of. identity is one of fact. In the pleadings 

that identity wag alleged on one side and denied on the other. 
~xpress issues were raised upon . H. The £rst Court. louncl 
those issues in the affirmative, The question was raised again. 
in the grounds of appeal to the High Court. Arid ,the learned 
judges of that Court hav~ deliberately concurred with the find­ 
ing of the first Court upon this point. Their . Lordships see no 
sufficient reason why these concurrent findings upon a pure 
question of fact should not· be· accepted. 

Their Lordships will humbly advise His Majesty that the 
decrees of the High Court should be discharged with costs, and 
that the decrees of the Subordinate Judge should be restored, 
with the modification that in each decree, instead of wasil~t 
being awarded for the.period of claim, a be awarded lor three 
years before suit. 

The respondents will pay the costs of these appeals. 

Solicitors for appellant : T. L. Wilson & Co. 
Solicitor for respondents : T. C. Sumt,nerhays. 

J, c. On behalf of the respondents their Lordships were. asked to 
hold that the suits had been rightly dismissed on another 
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\ L\ 

Per Curiam:-:A worshipper of a Hindu idol, as such, has no legalcapacity to exercise the idol's 
power of suing on ttsbehett end when he purports to exercise such power by bringing a suit in the 
name of the idol as represented by himself, the idol is not bound tw the result. Such a suit is not the 
iaot's suit at all. 

Consequently, when such a suit is dismissed for default, a subsequent suit by the idol on the 
same. cause of action ls not barred by Or. 9, r. 9, C.P.C., the previous suit not having been by the 
serne plointiff. 

A worshipper's right to sue for the protection of the idol's propertyts founded on his own interest, 
l.e., his right to worship and the maintenance of the object of his worship, apart from and 
independently of the tdot's right to sue for the protection of its own properties and interests. 

A Hindu idol is neither a minor, nor a perpetual minor, though there ls some analogy between the 
two. 

Per Nasim Ali, J. :-The doanne that the right to sue is vested in the shebait means that since the 
Idol is incapable of exercising the right Itself, the same has to be. exercised by the shebalt and that 
the latter has the right to sue On behalf of the idol just as the guardian has a right to sue on behalf of 
~em~~ · · 

Per Pal, J. :-There are several distinct rights of suit in respect of endowed property, viz.;- .. 

Calc:u~ HJghCourt 
[Ciyil App~lla~~ Jurisdiction] 
(B~FORE NASlf\11 Al-I AND PAL, JJ.) 

Tarit Bhusan Rai and ors .... Defendants, Appellants; 
Versus 

SrjSri Iswar Sridl'lar Salagram Shila Thakur ... Plaintiff and ors., 
Respondents.=. 

Appeals from Original Decrees Nos. 152 and 180 of 1938 
Decidedon June 16, 1941, [Heard on May 27, 1941, May 28, 1941, May 29, 1941 

and May 30, 1941] · 

Hindu Law_,.. Debuttilf"..,.,.. Su/ts.Jn respea of endowed property, classes of and persons entitlect to 
bring -.... ldpl'sright of·sqit, by ltJ.hom may be exercised ...,.. suit by and on behalf of tdotend suit by 
worship per, prospectiv~ shfifb,B!t or <;Jthr:r pfirnn lntereite'1, clf:it;nfil"ion between - WoIJhipp@r or 
person fnt~rested, suit l,)y, for prqt,~ction of deb11ttar prqper~y, if l(iol's suit, even when ~hebalt 
ne9:Jigent pr hostile. -->·Sult PYX. wc,;ship per or person il)terested~ when may be suit by idol~ 
Appointment by Court to. represent idol - Suit by worship p~r, touoaeuon. of and nature of legal 
capadty in ~hich broµqh,t ...,.. D()c:trlne, that right of suitvested In ~hebalt a{Jd not In toot, meaning of 
- Rµ/e relating to mlnocs that ar;w a.quit person of sound mind, rot h~ving any adverse interest, may 
act as. next. mena; if f11i/Y .. be .extend.~d by. analogy. to idols ~. Minor; .previous suit by dismissed for 
default owing to neg/if}~tlce of f1(3)f.t ft;1end, remedies of - Fresh. Stilt op same. ca use of action; suit to 
set asi(le order of (jlsm1~$C11 appl(,catlp,,n for review, when Hes - Rule tpat minor may l:!ring fresh suit, 
If may be extended by. anc1/qgy to fdols - Juristic personality of kjlol, nature of and function of 
conception .,.., . Civil Procedure Code (Act v of 1908), Order) 9, Rule· 9 - Shebait of idol obtaininq 
declaratory decree that certain properties are his secuter properties and mortgaging them - 
Mortgi!Jge decree. - Execution case stertea ...,.. Suit by idol, represented by an worship per as next 
friend for de<;l?IrfJtlQ(1 mwt prQp~ctiei rletluttar} that,several transactions and proc@@ding& not binding 
and. for injunction res-training execytion safe - Suit dJsmissed for default owing . to negligence of 
next friend - Execution case als.o dismissed for non-prosecution- {fresh.· execution case started - 
Fresh suit by idol, represented by one of the she baits for similar dec/arations, if barred - Previous 
suit, if suit by time Pl;:Jintiff or on same cause of action - Analogy of minor's suit in similar 
circumstances, if applies ..... Order of dismissal of previous suit, if may be set aside or declared not 
binding. 
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negligence of the next friend would be a good ground. 

Per Nasim Ali, J. i=t: is doubtful whether an application for review would lie. 
Per Pal, J.:-An idol, however, is not a minor and if it Is a juristic person it is so only in an ideal 

sense. Its juristic status, carrying therewith the right of suing and being sued is really notional, 

n I I I 111II1.11 ·111"I1 '.': - "' - - ... - - - - ... - '" .. - - - - ...... • • '" - '" - - - - - - - - - - '" ...... '" .... '""' ...... • ""' "'•"' "' ...... " ........ '""'"' .... ~'" - ..... - "' ...... - .... '" ........ '" .... - ...... '"' .. - - .. :'" 

(1) the idol itsett, as a juristic.pereon, has the right of suit; 
(2) the shebalt, the human agency thrtiUfJI' wMm ttulidol mu&t act has~ distinct right distinct 

from and in normal cases in supersession of tbeidot's right of suit; it is this right of suit which 
has been said to be vested In the sneoalt and not in the idol; 

(3) the prospective shebaits, as persons interested in the endowment, have a right" o.f suit; and 
(4) worshippers and members of the family have their own right. 
There is a very substantial distinction between a suit by certain interested persons, as such, in 

their own names and, at least in form, In their own behall and a suit by a person in the name of the 
idol and as its next friend. 

The idol's right of suit can be exercised 
(1) normally, by the shebait alone and where there are several shebaits, by all of them; 
(2) in special circumstances, by a co-snebett; 
(3) Jn special circumstances, by a prospective shebalt or a worshipper or any person interested in 

the endowment/ provided there is an appointment by the Court. 
In the fast case the person other than the shebait, appointed by the Court to represent the idol, 

may be under the control of the Court in the same manner and io the seme ~)(l'Mt ~~ th~ guardian 
of a minor, 

Worshippers and members of the family cannot, as of right, represent the idol in a legal 
proceeding. The right which they have to sue for the protection of the debutt.er is their own right and 
they may exercise it by suing in their own name and on their behalf, although for the benefit of the 
debutter. When they do so, even in a case where the shebait is hostile to the deity or negligent of tts 
interests, the suit is their own suit and not a suit on behalf of the idol. 

Panchkari Roy v, Amode Lal Burman0.1 explained. 
The statutony rule applicable to minors, vlz., any person who is major and of sound mind and has 

no interest adverse to that of the minor may act as his next friend in a suit, ought not to be 
extended by analogv to idols. · 

Per Nasim Ali, J.:-Or'. 9, r. 9 of the Civil Procedure Code is no bar to a fresh suit by' a Hindu idol 
when the previous suit by its then next friend was dismissed for default owing to the negligence of 
the said next friend, even though such next friend was the shebait so that the Suit was the idol's 
&Uit, jU~t :Bb, ~CCDrding to the preponderance Of aUthQrity, the (1,11<? i-? no bar to a fresh suit by a minor 
when the previous suit was dismissed for default owing to the negligence of the guardian. 

When the second suit is simply a fresh suit on· the same cause of action without any prayer for 
the setting aside of the order of dismissal or for a declaration that it Isnot binding, such reliefs may 
be given in the suit when the material facts relating thereto are before the Court and not in dispute. 

Per Pal, J. :-When a suit in which the minor Plaintiff was represented by a proper guardian has 
been dismissed for default owing to the negligence of such guardian, 

(i) it ls difficult to maintain that the minor is entitled to bring a fresh suit on the same cause of 
action; 

(ii) the minor has generally been held to be entitled to bring a suit to set aside the order of 
dismissal and this rule ought not to be disturbed; 

(iii) the minor may apply for review in the previous suit itself for which 
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Rabiranjan Das Gupta and Bhagirath Ch. Das for the Respondents in No. 152 of 1938. 

Bhagirath Ch. Das for the Appellants in No. 180 of 1938. 
Panchanon Ghose, Paresh Ch. Shome, Rabiranjan Das Gupta, Atul Ch. Gupta and 

Bankim Banerji for the Respondents in No. 180 of 1938. 
The Judgment of tli~ Court WM deli~ered by 

NASIM Au, J. :- The material facts which are not in dispute in these two appeals 
are these: 

(1) On the 21st of Aswln, 1287 B.S.-6th October, 1869, one Bhagaban Chandra 
Basu made a gift of 2 bighas of land (now 5 and 6, Karim Buksh Lane) to his 
sister Nilmoni Dassi by a registered deed of gift (Ex. 7). On the same day he and 
his cousin Biswanath ·Basu executed an erpenneme petro (Ex. 5-deed of 
dedication). The material portion of this.document is this: 

····"'~. -~~-~~;·93·5· ····· ··-·· ··- ······· . 

conceived ~hiefly as a procec;Jpri;ll means of developing ancl acljusting the legal relations between 
thos~ lnterestecl Irr t!J~ enct(!wm~nt and strangers .. The rest. 17Jeterlal interest .. lies with. human 
be{nf!s~or the matter woulctnot be the subfec: of civil Jaw~and it is the concern of persons 
interestecl, in whom really end practically is the right of suit, to ~ee how best they will protect and 
preserve their interests. 

The rule entitling a minor to avoicl the dismissal for default of a previous suit caused by the 
neg1igence of his then next friend cannot, therefore, and ought not to be; ~tended. to idols in cases 
where the Idol's suit was similarly di~missed for the negligence of t.ho~e representing it. 

The··shebait for me time being. of a Hindu idol obtained .a .. dfi1Claratory decree that certain 
properties were his seoiter properties end then m9rt9flg~g them, The mortgagee thereafter obtained 
a decree and started an execution case for sale when a suit pwportlng to be by the idol, as 
represented by a worshipper, was brought, impeaching the declaratory suit, the mortgage and the 
decree (to neither ot which was the idol· a party) and praying for a. declaration that the properties 
were debutter and the .several transactions and proceedings were not binding on the idol and for an 
injunction restraining·· sale of the properties under the decree. the ido! had always been in 
undisturbed possession. During the pendency of the suit, the execution case was dismissed for non­ 
prosecution and thereafter the suit was also· dismissed for default owing to the negligence of the 
idol's next friend. An application under Or .. 9,, r. 9 failed. The mortgagee then startecf another 
execution case and thereupon the present suit was brought by the idol, as represented by one of its 
shebalts, for i3 deaereuo« tnet.tbe properties were debutter and that they were not liable to be sold 
in the executton case then pendiryg orin-execution of the mortgage decree: 
Held: 

~Percuriam):- 
(i) That the causes of action for the two suits were not the same-the cause for each. suit ~~i(lg 

the actual invasion threatened at the time-and the later suit was not therefore barred by Qf. 
9,, r: 9, C.P.C.; · 

(ii) That the previous suit was not the Idol's suit and tnererorenot a suit by the same Plaintlffa:nd 
the application ofOr .. 9, r: 9 was therefore excluded. . . , 

Per Naslm Ali, J.:-Even lt theprevlous suit urns a suit by the idol and the cause of action was the 
same, the present suit was maintf!inab/e on the analogy of a suit in similar circumstances by, a 
minor, and the order of dismissal Qf the previous suit could be set· aside or declared to be not·'' 
binding, although there was no definite prayer therefor. 

Per Pal, J. :-The. analogy of a similar suit by a minor would not apply. 
Case-law reviewed. 
The facts of the case will appear from the judgment. 
Atul ~hgn'1r'1 taupta and, Bankim Banerji for ths App@ll~nts in No. 152 of 1938. 
Panchanan Ghose, Paresh Ch. Shome, 

SCCOnline Web Edition,J::opyright © 2019 
Page 3 Thursday, Augu~t 15, 2019 
Prinled ~or: Maqbool ~ OC>rnPany . 
SCC Online Web Edition: http:/Jwww.scconline.com 

3 

www.vadaprativada.in

www.vadaprativada.in



"Now in order that the daily Sheba (services) and periodical festivals etc., of 
the idol Sri Sri Iswar Sridhar Salgram Shila Thakur, established by us which we 
have been carrying on all along may remain intact in future, Bhsgwan Chandra 
Basu in view of my (advanced) age and state of health and having no wife and 
children, and being apprehensive of any hindrance being caused to the said 
services etc to the deity H~eb $heb'1J in future, dedicate my interest in the 
above property for the services of the idol (Deb Sheba) and appoint Biswanath 
Basu the Shebait (thereof). All the properties appertaining to the sixteen annaa 
comprised of the respective share of both of us, mentioned above (1, 2, 9 and 10 
Karim Buksh Lane) are dedicated entirely for Deb sheba (servloes to the idol). Of 
us, (illegible), Biswanath Basu, having appointed me and being appointed to do 
services to the idol we both hereby promise as follows: that I, Biswanath Basu, 
shall henceforth reside etc. in the said house and hold possession of the estate 
etc. and shall collect rent from tenants and make arrangement of collections and 
repair houses and do all Acts in respect of the aforesaid estate dedicated by us 
as well as get the same done and appropriate (illegible) the profits etc. and shall 
devote myself to the services to the deity (Deb sheba) with the help of those 
~refits and sh2tll perform th@ prescribed acts (illegible) rep'1ir$ ~t~., and 
(illegible) ofthe estate. After my death my full-sister Srimatya Nilmany Dasi and 
my wife Srimaty Thakur Dasi Dasi, if they survive me, shall both like myself 
jointly do services to the deity as my heirs and representatives and shall perform 
the Puja (worship) and daily and periodical rites etc., of the deity by being 
appointed to do the work of sheba and by residing in the said house and by 
managing the properties dedicated for Deb shebe . After their death my two 
daughters the elder Srimaty Bhuban Mohini Dasi, the younger Srimaty Patit 
Pahani Dasi shall both jointly be appointed to do the work of sheba and being 
possessed of the properties dedicated for stiebe of the Idol, they shall make 
settlement etc., according to the aforesaid rules and shall perform the shebe of 
the idol from the income thereof and after their death their heirs shall be 
appointed shebaits and be possessed of the properties dedicated for sheba and 
ghall perform the Sheba etc. I accordinQ to ~II th~ terras etc. mentioned above. 
None of them shall ever be competent to transfer the said property and even if 
done it wm not be allowed. And whatever building or appurtenances, etc., are 
made in the said house in future by us, our heirs or representatives shall also be 
dedioated for the Sbeba of the idol. None shall be competent to remove 
(illegible) any newly constructed building or appurtenances (illegible) or transfer 
the same by any machinations and even if done the same will not be allowed and 
be invalid. If ever for any Government purpose or any unexpected and 
unavoidable (illegible) (cause?) the aforesaid property is to be sold or 
transferred, from the consideration money thereof other properties shall be 
purchased and the same shall be dedicated for the services of the deity on the 
above terms and the work of Sheba, etc., of the deity shall be carried out from 
the income thereof To the above effect we, of our respective free will, 
execute thi5 OfJCC Of dedi~~tic;>n (Arpannamah patra,) by dedicating the aforesaid 
land and the aforesaid house, etc., for Sheba of the idol." 

(2) Biswanath Basu died· in the year 1881. On 29th June, 1890, Nilmoni Dasi 
dedicated the properties which she obtained by gift from Bhagaban to the same 
deity, vtz., Sree Sree Iswar Sridhar Saligram Thakur. She died in 1898. The wife 
of Biswanath, Thakurani Dasi died in 1902. Bhuban-mohini, the eldest daughter 
of Biswanath died in 1913 without feaving any issue and Patit Pabonl, the next 
daughter of Biswanath, died in 1914, leaving a son Jogesh Chandra Chandra. 

(3) On the 20th of August, 1925, 
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Jogesh Chandra brought a suit (Title Suit No. 172 of 1925) in the Court of the 
Subordinate Judge at 24 .. f)arganas for a decleratlonthettheproperties covered by the 
etpenneme {Ex. s.and Ex. 7}were secular properties and.were his absolute properties 
(Ex. 13). In this suit his four. sons, his wife, the wife of hiseldest son and two sons of 
his @ldest son were implea~ed as Defendants.' The idolJn wnoso favour the ar1umnma~ 
(Ex. 5 and Ex. 7) were executed was not made a party to this suit .. On the 12th 
November, .1925, the Defendants in that suit filed their written statement (Ex. B). On 
14th November, 1935, the suit was decreed by consent and the properties were 
declared to be secular and absolute properties of Jogesh (Ex. 12A}. · 

(4) On 9th June, 1927, Jogesh mortgaged one of the properties (9 and 10, Karim 
Buksh Lane) covered by the arpannama Ex. 5-by a mortgage deed (Ex. Cl) to 
one Sailendra Chandra Dtitt (Defendant No. 15 in the present suit). On . 23rd 
July, 1930, .satlen sub-mortgaged No. 9 and 10, .Karim Bux Lane to Tarit Bhusan 
Roy and PuHnKrishn(3 Roy (Defendants Nos. 16- and 17 in the present suit) by a 
deed of sub'.'"mortgage(Ex. C). On the 30th July, 1932, Defendants Nos. 16 and 
17 brought a suit (Title Suit No. 209 of 1930)Jn th~ court of tM Sub~raiMtE!! 
Judge, 24-Parganas, 9gainst Defendant No. 15 and Jogesh for recovery of money 
due on the sub-mortgage (Ex. 15). This suit was decreed and the mortgag7e put 
up the mortgc:iged, property to sale in title execution case No. 109 ofl933'P25t~h 
October, 1933,wasJixed for sale. The mortgagee also obtained a decreeon ,the 
basis of his mortgage in Title Suit No. 109. of 1932 in the Court of• ttfe, 
Subordinate Judge, 24-Parganas. .. . 

(5) On 23rd October, 19~3, Anupama, a daughter of Jqg·esh who was not a party in 
Title Suit No.172of1925, brought a suit (Suit No .• -106of1933) Inthe Courtgf 
the Subordinate Judge, 24-Parganas as next friend of the idol Saligram Thakur 
for a proper construction of the two deeds of dedication (Ex. 5 and Ex. 7) arid for 
a declaration that the properties dedicated. by them, vtz.; municipal premises 
Nos. 1, Z, 5, 6, ~Land 10) K~rim Buksh Lane were absolut~rdebutter "ro'~~.rti~! . 
and. that the mortgage by Jogesh in favaur of Defendant No. 15 . and the sub­ 
mortgage by Defendant .No. 15 in favour of Defendants Nos. 16 and 11 in the 
present suit Were void and inoperative and were not binding on the Plaintiff 
deity. In this suit there was a prayer for permanent injunction restraining the 
mortgagee and sub-mortgagees from selling the mortgaged properties in 
execution of their decrees. Jogesh, his four sons, four daughters, the wife of his 
son Girindra Chandra, the sons of his eldest son Srish Chandra, and the wife. of 
his eldest son were Irnpleaded as Defendants in this suit. Interim injunction was 
issued on 23rd October, 1933, but dissolved on 22nd November, 1933'. An 
appeal against this orderwas also dismissed. Thereafter Issues in this suitwere 
settled on the 17th 9fMay1 1934, and 6th of July, 1934"was fixed for the 
hearing of the suit. The Subordinate Judge while fixing the date of the hearing 
rncordf!d th@ followin~ ord~n- 

"All Tadbir must be finished before the date fixed or the suit will be fixed 
peremptorily for peremptory hearing and no Tadbir wilt be allowed hereafter." 

On 6th July, -. 1934, Plaintiff prayed for time to make tadbir. Thereupon the 
Subordinate Judge passed the following order: 

"Seven days' time more 'is· allowed for the last time. Flx 14-7-34 for fixing the 
date of hearing." . . 
On 14th July, 1934, Plaintiff prayed for summons to witnesses. The Court thereupon 
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On 25th of August, 1934, _the suit was transferred to the Additional Subordinate 
Judge for disposal. On 6th September, 1934, Plaintiff prayed for an adjournment. 
Thereupon the Court ordered: 

"Time allowed. Suit adjourned to 14th November, 1934, for peremptory hearing. 
The parties do come ready on that date." 
On the last mentioned date Plaintiff again prayed for an adjournment. The Court 

thereupon made. the following order: · 
"Heard both sides. Srimati Anupama prays for an adjournment on the ground 

th"t her husband being ill1 steps could not be taken on her behalf. She had prayed 
for too many adjournments and all necessary papers ought to have been produced 
long ago. The husband is also present in Court to-day. I grant adjournment cost of 
Rs. 4 to each of the Defendants Nob. 16 and· 17 as a condition precedent to the 
hearing of the suit." 
On the 19th November, 1934, Plaintiff's pleader applied for time on the ground that 

the parties were about to come to terms. The Subordinate Judge, however, rejected 
the prayer and dismissed the suit for default and awarded cost to the mortgagee and 
the sub-mortgagees who were ready on that day to go on with the. case. On 14th 
December, 1934, Plaintiff filed an application under Or. 9, r. 9 of the Code of Civil 
Procedure for setting aside the dismissal order passed on 19th November, 1934. The 
Subordinate Judge heard this application on the 31st of August, 1934(?), and passed 
the following order: 

"On 14th November, 1934, the case was fixed for hearing. The Plaintiff filed the 
petition for time on the grni.mg of her husband's illness and· 16th November, 1934, 
was fixed for positive hearing. On lath November r 1934, Plaintiff's pleader applied 
for time on the ground that the parties were about to come to terms. Defendant No. 
16's pleader said that the application was a bogus one as there was no such talk 
and it was clear that he was not agreeable to any terms of compromise. When there 
is no chance of getting an adjournment it is commonplace dodge to speak to the 
Court that there is a talk of compromise and so the case may he adjourned for its 
materialization. As there was no sufficient cause for Plaintiffs non-appearance on 
the date fixed for peremptory hearing there is no sufficient reason for setting aside 
the order of dismissal." 
Title Execution Case No. 109 of 1933 was dismissed for non-prosecution after the 

institution of Titie Suit No. 196 of 1933. Thereafter the Defendant No. 15 again put his 
mortgage decree in Execution Case No. 107 of 1935 and put up the mortqaqed 
property to 5al@. 

Jogesh died on 27th April, 1935. 
On 13th January, 1936, the idol Sree Sree lswar Sridhar Saligram Thakur, 

represented by his next friend Krishna. Chandra Chandra, one of the shebeits, 
instituted the present suit in the Court of the Subordinate Judge, 24-Parganas. In this 
suit the other co-stiebetts, the daughters of Jogesh including Anupama Dassi, the wife 
of Girindra Chandra Chandra, the sons of the eldest son of Jogesh, the priest of the 
Idol (Defendant No. 14) the mortgagee (Defendant No. 15) and the sub-mortgagees 
(Defendants Nos. 16 and 17) were impleaded as Defendants. 

witnesses b@ is susd, parties to come ready accordingly.'' 

said: 
"Flx 6.9.34 for peremptory hearing. Summons to 

·--~- --p~~~;- ~;37 .. ·------. - -- ----- - --- -·--- ..... ·-- -·-- ·-- -- - ---- - - -- - ----- ------· -- -- --- -- -- ---------------- ---- --- ,, 

SCC Online Web Edition, Copyright.© 2019 
Page 6 Thursday, August 15, 2019 
Printed For: Maqbool & Company . 
SCC Online Web Edition: http://www.scconline.com 

ace; ,.,,,., .• _. 
7!..mmf""'J(ul~FV1Nud/ 

www.vadaprativada.in

www.vadaprativada.in



the application under Or. 9, r .. ~ of the Code of Civil .Pro<;:(:;ldure; that there was good 
ground of appeal against the same. The present suit is therefore not barred by Or. 9, r. 
9 of the Code of Civil Procedure, Def~ndant No. 15 is about to sell wrongfully municipal 
premises Nos. 9_ and 10,. Karim Buksh _.Lane in execution_ of the mortgage decree 
obtained bY; him onthe basls 9,f,the 'mort9a9~ ex~c~tEi!? in hi~ f~Y9\dr PY JQge~h ~m the 
9th July, 1927 (l:~· C1) in Ef(ecution - Case No. ,i07 of 1935. The. said_ rnort9age 
constituted a _breach of trust ~y ·Jo·gesh who was in possession of the mortgaged 
properties as snebett: on the. basts of an arpannama, Ex. 5. The mortgage as well as 
the decree passed .Of'l U1e mortgag~ cire not binclJng on the Plaintiff deity. On,tl)~se 
allegations.the deity prays for·adeclarationthat the properties which were the subject 
-rnatter of Title Suit··No.196 o_f1933 are absolute depiltterproperties of the p~9intiff 
deity and_ that municipal premises Nos. 9 and 10, Karim .• Buksli Lane, are not liable to 
be sold in Execution Case No: 109 of 1935. 

The suit was contested by Defendant No. 15, the mortgagee and Defendants Nos. 
16 and 17, the sub-mortgagees,' The defenses of these Defendants, so far as they are 
material for the purposes of the. present appeal, are. 

(1) that tMe disputed properties were not made absolute debutter (Ex. s); 
(2) Title Suit No. 109 of 1933 having_ been dlsmtssed under Or. 9, r. 8 of the ~qde 

of Civil Procedure, the present suit is barred under Or. 9,. r. 9 of the Code. 
The trial Judge has overruled both these defences andhas decreed the suit. 
Hence these two appeals-one (F.A. No. 180 of 1938) by Defendant No. 15 the 

mortgagee and the other (F.A. No. 152 of 1938) by the sub-mortgagees (Defendants 
Nos. 16 and 17). · 

Only two grounds were urged on behalf of the Appellants in these two 'appeals: (1) 
that the properties i in, suit were not absolutely dedicated to the family idol but they 
were charged only with the expenses of debsheba (the worship of the idol); · (2) that 
the .suit is barred. under Or. 9, r. 9 of the Code of Civil Procedure. in view of the 
~9mit;t;~g f'1~t thgt Titl~ Suit No. 196 of 1933 which was instituted by the Plaintiff idol 
was dismissed under. Or. 9, .r. 8 of the Code. 

First ground-The plaint properties are three in number. Ex. 5 covers the first 
property. Ex. 7 covers the other two properties. These two documents clearly show 
that the properties in suit were dedicated absolutely to the· Plaintiff idol. There is, 
therefore, no substance In this ground. · 

Second ground-The reasons given by the Subordinate Judge in support of his 
finding that the Or. 9, r. 9 of the Code is not a bar to the present suit are: 

(a) Plaintiff idol is a perpetual minor and is entitled to the protection given by law 
to the minors against the negligent actins of their guardians. 

(b) Anuoama was oulltv of cross nealioence in the conduct of the· orevious suit. The 

Page: 938 
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The. aJlegations e>f the Plaintiff SC> .far as they are material for the purposes of the 
present appeal erethese: _ _ _ _ ', _, 

The properties which Wcere t9e 'subject-matter of Title Suit No~ 196 of 1933 were 
msde deb utter by the deed of dedication (Ex. _ 5). This suit brought on - behalf of the 
Plaintiff deity was dismissed onthe 19th of November, 1934, for default owing to and 
by reason of the gross oegl_ige?-~e and laches of An~P.C1Jna Dassi,th.e Defendant No. 9, 
who represented th~Plalntl£fd.elty lnthat suit as his nextfriend C;lndthat the said __ next 
friend was further guilty of grqss negligence and Iaches in not preferring an appeal 
against the order of the Subordinate Judge dated 31st of August, 1935, dismissing 
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These observations were approved by the Judicial Committee in Pramatha Nath 
Mullick v, Pradyumna Kumar Mullick!Zl. 

In view of the religious customs of the Hindus which have been recognised by 
Courts of law, a Hindu idol, like a juristic person under the English system, has been 
vested with the capacity of holding properties and with the power of suing or t;)eing 
sued (Ibid). · · · · 

A juristic person under the English system has no body or soul. It has no rights 
except those which are attributed to it on behalf of some human beings. The lump of 
metal, stone, wood or clay, forming the image of a Hindu idol, is not a mere movable 
chattel. It is conceived by the Hindus as a living being, having its own interests apart 
from the interests of its worshippers. It is a juristic person of a peculiar type. 

ihe points 6f sirr'lil~rity b~tween a minor and a Hindu idol are: 
(1) Both have the capacity of owning property. 
(2) Both are incapable of managing their properties and protecting their own 

interests. 
(3) The properties of both are managed and protected by another human being. The 

manager of a minor is his legal guardian and the manager of an idol is its 
she bait. 

(4) The powers of their managers are similar. 
(5) Both have got the right to sue. 
(6) The bar of sec. 11 and Or. 9, r. 9 of the Code of Civil Procedure applies to both 

of them. 
The points of difference between the two are: 
(1) A Hindu idol is a juristic or artificial person, but a minor Is a natural person. 
(2) A Hindu idol exists for its own interest as wetl as for the interests of its 

worshippers but a minor does not exist for the interests of anybody else. 
(3) The Indian Contract Act (a substantive law) has taken away the legal capacity 

of a minor to contract but the legal capacity of a Hindu idol to contract has not 
been affected by this Act or by any other statute. 

( 4·) The Indian Limitation Act (an adiectlve law) has exemoted a minor from the 

the removal of the previous day's offerings of flowers, the presentation of fresh 
flowers, the respectful oblation of rice with flowers and water, and other like practices. 
It is sufficient to state that the deity is, in short, conceived as a living being and is 
treated· in the same way as the master of the house would be treated by his humble 
servant. The daily routine of life is gone through with minute accuracy, .the vivified 
image is regaled with the necessaries and luxuries of life in due succession even to the 
chansin$J of Clothes, the offering of cooked and uncooked food, and the retirement to 
rest." 

Plaintiff deity is, therefore, entitled to re-open in the present suit the question 
raised in the previous suit. 

Mr. Gupta's contention on behalf of the Appellants is that a Hindu idol is a juristic 
person like any other juristic person under the English system and not a minor or a 
perpetual minor. 

In Rambrahma Chatterjee v. Kedar NathBanerjeew., Mookerjee, J,, said: 
"We need not describe here in detail the normal type of continued worship of a 

consecrated image-the sweeping or the temple, the process oHMMrit,~, 
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helr" apparently means' the legal gua~dian of an infant. The powers of the legal 
guardian of an infant include the power to sue on behalf of'.the infant. The shebait of a 
Hindu idol is its manager ln.law. On the analogy of the power of the legal guardian of 
an infant, the shebeit: of a Hindu idol has the right to sue on behalf of the idol, for the 
protection of its Interests.' In this sense it may be .sald, as was said by the Judicial 
Committee in Jagadindra's ceseui, thatthe right of suit vests in the shebeit, 

It has been held ·by this Court that a suit for a declaration that illegal alienaions of 
private debutter properties by a shebait are invalid is maintainable at the instance of a 
prospective shebait[Girish Chandra Saw v. Upendra Nath Giridasfil] or any member of 
the founder's family who is entitled to worship the idol [Panchkari Roy v, Amode Lal 
Burmanill, Sashi Kumsri Devi v. Dhirendra Kishore Royill and Nlrmel Chandra Banerjee 
v. Jyoti Pro&ad Bandopedhyaym]. 

A .Hlndu idol, as has been already stated, is a juristic person having its own 
interests apart from the interests of tts.worshtppers. Jagadindra1s casem and Pramatha 
fvtul/ick's casem. are authorities for the proposition that its power ofsuing for protecting 
its own interests is to be exercised by it through its de jure or de facto shebait. 

The worshippers of the idol are interested in the idol and as such are interested in 
the property dedicated to it for its maintenance. Their right to sue for the protection of 
the idol's property is founded upon their own interest, viz., the right of worship apart 
from and independent of the idol's right to sue for the protection of its own interests 
and properties: They have no rightto exercise the idol's power of suing. 

Anupama was not a shebett de jure or de facto -. She was not a prospective shebeit. 
She had only the right of worshipping the idol. She brouqht the previ,ous suit in h.er 
capacity as a person Interested in the idol's property. She· had no legal capacity to 
exercise the idol's power of suing on its behalf. If she did, the idol is not bound by the 
results of the exercise of such powers. The previous suit instituted by her as next 
friend of the idol was not, therefore, the idol's suit. Or. 9, r. 9 of the Code of Civil 
Procedure is not, therefore, a bar to the present suit. 

"The dismissal of a suit in terms of section 102 (Order 9, rule 8 of the Code of 
Civil Procedure) was plainly not intended to operate in favour of the Defendant as 
res judicata. It imposes, however, when read along with section 303, {Order 9, rule 
9 of the Code) a certain disability upon the Plaintiff whose suit has been dismissed 
lie is thereby precluded from bringing a fresh suit .ln respect of the same cause of 
Action. Now the. cause. of action has no relation whatever to the defence which may 

operation of the bar .of limitation but this protection has not been extended to a 
Hindu idol. 

From the above it is clear that there is some analogy between a minor and a Hindu 
idol but the latter is neither a minor nor a perpetual minor. 

Although in law an idol has. the power of suing, it has no physical capacity to sue. 
This absence .of physical fapacity1 is perhaps r~f~rr~Q tQ by the Judicial Committee 
when they said in Jaga,dindra's casem that the right of suit ts.not vested in the idol. 
Who is then entitled to exercise the idol's power of suing? This is a matter of 
substantive law. 

"Its (idol's) interests are attended to by the person who has the deity in his 
charge and who is in law its manager with all the powers. which would in such 
circumstances on analogy be given to the manager of the estate of an infant heir." 
[Pramatha Neth's casefil]. "The manager of the estate of an infant 
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1935. It cannot be said, therefore, that the cause of action in the present suit is 
identical with the cause of action in the previous suit. In this view of the matter Or. 9, 
r. 9 is not a bar to the present suit. 

When a suit is dismissed under Or. 9, r. 8 of the Code, the suit can be restored 
under Or. 9, r. 9 if there was sufficient cause for the non-appearance of the Plaintiff. 
where the suit is dismissed under r, 9 fe,r d~fault of the Plaintiff owing to gross want of 
care and diligence on his part, the suit cannot be restored under r , 9. In view of the 
decision of the Judicial Committee in Chajju Ram's caseffu!l it is doubtful whether the 
order of dismissal can be set aside by an application for review under Or. 4.7, r. 1 of 
the Code of Civil Procedure. 

There is a divergence of opinion among the Judges of High Courts in India as 
regards the substantive right of a minor to bring a separate suit for setting aside the 
decree passed against a minor owing to the negligence of the next friend or guardian 
ad /item of the minor in the conduct of the suit. The reasons given by the Judges who 
are in favour of the view that such a suit is maintainable by a minor are these: 

(l) Under the English common law such a suit is maintainable. 
(2) In India there is no statute prohibiting such a suit. 
(3) There is no reason why this protection given to the minors in England should 

not b~ ~~Mndad to minors in India on grounds of justice, equity gfld 9009 
conscience. · 

(4) The real basis of the binding character of the decree against a minor is the 
effect of his having been duly represented by a proper person. If the guardian of 
a. minor is grossly negligent of his duties, he ceases to represent the minor 
properly and effectively and the result is the same as if no guardian had been in 
existence. The wilful and wanton negligence on the part of a guardian disqualifies 
him-per Sulaiman, J. (as he then was), SirajFatma v. Mahammed A/iill. 

The reasons given by the Judges who have taken the opposite view are these: 
(1) An infant if.1 England has no such right. 
(2) There is no just and equitable ground for conferring such a right on a minor 

inasmuch as 
(a) the person who has obtained the decree against the minor ls not In a position 

to see that the next friend or the guardian of the minor carries out his duties 
properly; 

(b) if the next friend or guardian ad !item fails in his duty, it is difficult to see 
why he should be deprived of the fruits of the decree in his favour ff he has 
proceeded in good faith in accordance with the rules of the Code. The peculiar 

be set up by the Defendant, nor does it depend upon the character of the relief 
prayed for by the Plaintiff. It refers entirely to the grounds set forth in the plaint as 
the cause of action, or, in other words, to the media upon which the Plaintiff asks 
the Court to arrive at a conclusion in his favour." [Per Lord Watson in t-tusemmet 
Chand Kour v. Partab Singh!lll; 
The. real cause of actlon in the previous suit was the attempt of the Appellants to 

sell the debutter properties in execution case No. 109 of 1933, This execution case, 
however, was di5mj5,5gg fgr non-prQ~f#qJtion after the institution of the previous suit. 
The cause of action of the present suit is a fresh attempt by the Appellants to sell the 
debuttar properties by starting another execution case, namely, 107 of 
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of the nest friend is adverse to that of the minor or he does not do his duty. The.effect 
of the decision of the Judicial Committee in Mussammat Rasidun-Nisa v. Mahammad 
Ismail Kha.nf..lll is that when the interest of the guardian ad /item is adverse to that of 
the minor, the decree is not binding on the minor. 

The power of'the shebait of a Hindu idoLto institute a suit on behalf of the idol is 
aMI0{10U! M 'the power 6f .the legal guardian of an Infant to Institute a suit on behalfof 
the minor. Anuparna.was not the snebeit of the idol. Her power to bring the sultbn 
behalf of the idol cannot be higher than that of the shebait of the idol. The idol, 
therefore, cannot be in a worse position than it would have been if the suit had been 
brought by the snebeit, . 

Analogy is a source of judicial principles and can be lawfully followed only as a 
guide to the rules of natural justice in the absence of any statutory prohibition. If the 
view taken by the majority of the Judges of the High Courts in India, namely, that Or. 
9, r. 9 of the Code of Civil Procedure is no bar to a fresh suit by a minor when the 
previous suit by his nextfriend was dismissed for default owing to the negligence of 
the next friend in the conduct of the previous suit is correct, there is no reasonwhy 
this protection should not be extended to a Hindu idol in this: country as ~ am aware of 
no statutory law in thiscountry prohibitinq the extension of such protection. 

The Subordinate Judge has found that Anupama who was the next friend of the 
Plaintiff idol in. the previous suit was guilty of negligence in the conduct of this suit. 
This finding of the Judge ls justifled by the facts and circumstances disclosed by. the 
evidence in this case .. The properties .in suit are undoubtedly debutter properties. If 
Anupama had simply produced the registered deeds of dedication, there would have 
beenan end of the .defence in that suit. Mr. Gupta appearlnq on behalf of the 
Appellants did n?t assail the finding of the trial Judge that she was grossly negligent 
in the conduct of the. previous suit. The allegation of the Plaintiff idol in the plaint of 
the present suit that Anuparna was guilty of gross ne,gligence in the conduct of the 
previous suit was not specifically denied in the written statement of the Appellants. ·. · 

In the plaint of the present suit there is no express· prayer for setting aside the 
ora~r of dismissal In the previous suit. or for a declaration that it is not binding on the 
Plaintiff idol. There is, however, no dispute about the material facts on which the Court 
can give such relief. There is nothing in the law which disentitles the Plaintiff idol to 
get these reliefs in the present suit. I, therefore, see . no reason why the order of 
dismissal in the previous suit should not be set aside or declared to be not binding on 
the Plaintiff idol. 

For the reasons given above-I hold that the present suit is not barred by Or. 9, r. 9 

--~-.--p~~~;-942··------- - --- -- -- . --- . ---- ---- -- --- ----- -- ---- - -- -- ------- -- - ---- ----·- -- -- -- ----- ----- ---- -- ·-. -- ---- --- . 

anxiety. of Courts. to protect. an infant who cannot protect himself at the 
expense of the Jjnality of suits (lgainst infants will cause injustice to the 
innocent .. person 'who has got a .: decree in his .. favour against the ... infant .. Per 
Beaumont, C.J., Krishnadas Pa.dmanabhrao Chanda Varkar v, Vithoba Annappa 
Shettiil!JJ... 

The preponderance of authority .however is in favour. of the view that. a. decree 
passed against a· minor owing to the gross negligence of his guardian.is not binding on . 
the minor and that such adecree can be set aside or declared to be not binding on the 
minor in a separate suit brought by the minor. 

under or. 341 r. ~. Qf tne <;ode of ~ivil Procedurethe Court may remove the nsxt 
friend of a minor if the interest 
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" The Plaintiff in the present suit is Sree Sree Iswar Sridhar Salgram Siia Thakur. It. 
was the ancestral family deity of Bhagavan Chandra and Biswanath. 

The property in suit originally belonged to Bhagavan Chandra Basu and Biswanath 
·Basu. They dedicated the same to the deity on the 6th October, 1869. 

By the deed of dedication the following scheme for the shebaitship of the deity was 
made:- 

Biswanath Basu was to be the first shebeit: After his death his full sister, Nilrnoni 
Dasi, and his wife, Thakurdasi Dasi, would be the joint siiebelts . After their death his 
two dauqhters, Bhuban Mohini and Patltpabani, would be the joint shebeits . After their 
death their heirs should be appointed shebaits. 

On the 20th August, 1925, Jogesh Chandra Chandra, the then shebait, and father of 
'the present next friend of the deity, iMtituMd tli~.Title Suit No. 172 of 1925 in the 
Court of the 2nd Subordinate Judqe, District 24-Parganas, making his wife, adult son, 
minor sons and daughters, son's wife and son's minor children parties Defendants. 
Jogesh Chandra had three more daughters, viz., the present Defendants Nos. 7 to 9. 
They were not made parties to this suit, perhaps because, being married, they ceased 
to be members of his family. The suit was for a declaration that the properties 
described in the schedules to the plaint were secular in character and were the 
absolute properties of Jogesh Chandra. ' · 

Schedule (ka), plots (a) and (b) and Schedule (kha) of that suit are the properties 
in plots 1, 2 and 3 respectively of the present suit. 

In this suit of 1925 the Defendants appeared, filed a written statement on the 12th 

The following genealogical table will be helpful in understanding the facts of the 
case: 

Execution Case No. 107 of 1935 of the 2nd Court of the Subordinate Judge at Alipore, 
nor in execution of the mortgage decrees in Title Suit No. 209 of 1930 and Title Suit 
No. 189 cf 1932. 

of the Code of Civil Procedure, that the properties in suit are absolute debutter 
properties and that municipal premises Nos. 9 and 10, Karim Buksh Lane are not liable 
to be sold in execution of the mortgage decrees obtained by Defendants Nos. 15, 16 
and 17. 

The appeals are accordingly dismissed with costs to Plaintiff Respondent. 
PAL, J.:- This is an appeal by the ~efendMts NM. 16 and 17 in a suit for 

declaration that the properties described in the Schedule A of the plaint constitute the 
absolute debutter properties of the Plaintiff deity and that the same is not liable to 
sale in the 
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On the 23rd July, 1930, the mortgagee Sailen Chandra Dutta sub-mortgaged the 
property to Rai Tarit Bhusan Roy and Pulin Krishna Roy to secure a loan of Rs. 8,500. 

Thereafter Sailen Chandra instituted Title Suit No. 209 of 1930 on the said 
mortgage and obtained a final decree in it. 

On the 30th July, 1932; Rai Tari't BhU!M Roy and Pulin Krishna Roy inslituted TIHe 
Suit No. 189 of 1932 in the Coy rt of the 2nd Subordinate Judge at Alipore on the sub­ 
mortgage, making their . mortgagor as also Jogesh Chandra Chandra parties 
Defendants. They also obtained a final decree in this suit. 

In 1933, Sailen Chandra proceeded to execute his decree in Execution Case No. 109 
of 1933. The property was advertised for sale in execution of the decree, the date of 
sale being fixed on the 25.th October, 1933. Thereupon on the 23rd October, 1933, the 
Title Suit No. 196 of 1933 was instituted in the Court of the 2nd Subordinate Judge, 
Alipore, purporting to be by the idol Sree Sree Iswar Sridhar Salgram Sila Thakur by 
its next friend Sreemati Anupama Dassi, (1) for a declaration (a) that the properties in 
suit were the absolute debutterproperties of the Plaintiff deity, (b) that the mortgages 
and the mortgage decrees were not binding on the deity and (2) for a permanent 
injunction restralninq the decree-holders from executing the decrees against 'the 
property. The next friend in this suit; Anupama Dasi, was one of the three married 
daughters of Jogesh Chandra who were not made parties in his suit of 1925. It may be 
noticed here that according to the terms of the deed of dedJcation and in the events 
that have happened Anupama was not and can never be a shebait. Her only probable 
interest was that of a worshipper. In fact in paragraph 12 of her plaint the only 
interest claimed by her was that of a worshipper of the deity. 

This suit was instituted when· Jogesh was still alive. He was made Defendant· No. 1 
in the suit. His chiidren, wife; son's wife and son's children were all made Defendants 
in this suit. They were the Defendants Nos. 2 to 14. The mortgagee and the sub­ 
mortgagees were made Defendants Nos. 16 and 17 and 18 respectively. It may -be 
mentioned here that the Defendants Nos. 16; 17 and 18 were interested only in the 
first item of the pr9R~rti~~ m~ntion~d- in the ,plaint. 

An application for a ternporarv injunction for restraining the Defendant No. 16 from 
selling the property in item No. 1 in Execution Case No. 109 of 1933 was made in that 
suit. 

On the 22nd November, 1933, the Court refused the prayer for injunction, being of 
opinion that "the intended sale will not by itself prejudice the rights, if any, of the 
Plaintiff." He, however, directed that the property should be sold subject to a 
declaration that it was the subject-matter of a suit in that Court and the doctrine of its · 
pendens. would apply and that the purchaser would purchase the right, title and 
interest of the judgment-debtor Jogesh Chandra, subject to the said lis. After several 
adjournments the suit was fixed for.hearlnqon the 14th November, 19:,14. On this date 

gave in mortgage the property No. 1 of the present plaint to one Sailen Chandra 
Dutta. 

'1i), · Page: 944 

November, 1925, and prayed that the suit may be decreed but with costs to the 
Defendants. 

On the 14th November, 1925, -. the suit was decreed with the· consent of the 
Defendants, declaring the properties in suit to be secular in character and also to be 
the absolute property of Jogesh Chandra Chandra. 

On th99th June, 1927, Jom~sh Chandra Chandra b6rrow~d Rs. is.eoe and 
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to pay adjournment cost of Rs. 4 to each of the defendants Nos, 16 and 1.7 as a 
condition precedent to hearing of the suit. 

On the 19th November, 1934, she again prayed for an adjournment. The Court 
made the following order:- 

The lawyer for the Plaintiff prays for further adjournment. The grounds put forth 
by him are that the. Plaintiff and Defendants Nos. 17 and 18 have come to terms 
regarding this suit and that the Plaintiff has already approached the Solicitor for 
Defendant No. 16 for amicable settlement and that there is a reasonable chance of a 'Qmpr9mise being arrived at. Defendant No. 16 is present in Court and from his 
attitude it is clear that he is not agreeable to any 'compromise. The sult was 
definitely fixed for hearing to-day and nobody can be held responsible if the Plaintiff 
has not come prepared for the hearing. Adjournment is refused and case ordered to 
be proceeded with. The lawyer for the Plaintiff has no further instruction and no 
witness for the Plaintiff are (slc.) present. Suit is dismissed with costs. 
Thereafter an application under Or. 9, r. 9, Civil Procedure Code was riled, 

purporting to be on behalf. of the Plaintiff deity by the same next friend and the 
Miscelianeous Case No. 2 of 1934 was started. 

During the pendency of this Miscellaneous case Jogesh died on the 2'lth April, 
1935. The Miscellaneous case was heard and dismissed on the 31st August, 1935, it 
being held that there was no sufficient cause for default. 

It appears that the Execution Case No. 109 of 1933 was allowed to be dismissed for 
non-prcsecuuvn Q\,lring the pendency of the Title Suit No. 196 of 1933 (plaint 
paragraph 25). At any rate the property in question was not sold in that execution 
proceeding and the said execution case was allowed to be dismissed for non­ 
prosecution. 

A fresh Execution Case No. 107 of 1.935 for the execution of the decree in Title Suit 
No, 209 of 1930 was started after the dismissal of the aforesaid Title Sult No. 196 of 
1933. 

On the 13th June, 1936, the present suit was instituted by the deity, this time by 
its next friend, Krishna Chandra Chandra, a son of Jogesh Chandra. This next friend 
was Defendant No. 6 (minor), represented by his mother as guardian in his father's 
suit of 1925, where he supported his father's claim. He was Defendant No. 5 (major) 
in the previous suit of 1933 (Title Suit No. 1.96 of 1933). By the terms of the deed of 
dedi~"tion ne is one of the present stiebetts of the deity, the other shebaits being the 
Defendants Nos. 1 to 3. ' ' 

The idol in the present suit through its present next friend alleges that the previous 
suit was .dismissed by the gross negligence of the then next friend. Various questions 
of law and fact were raised in this case in the Court of first instance. The learned 
Subordinate Judge found- 

(1) that the arpannama (the deed of dedication) and the other deeds referred to in 
the plaint were genuine and bona fide and that they were intended to be given 

the next friend prayed for an adjournment and the Court made the following order: 
Heard bath sides. Sm. Anupama Dasi prays for adjournment on the ground that 

her husband being ill, steps could not be taken on her behalf. She had prayed for 
too many adjournments and afl necessary papers ought to have been produced long 
ago. The husband is also present in Court to day grant adjournment only up to the 
19th November, 1934. The suit will be heard positively on that date. Plaintiff 

·--i~ · --r~~i:~- ~4~· ··-- ..... ···- ·-· - · -· - - ·-· --·· -·· ·· ·· · · · ·· · · ·· · · · ·· ····· ·· ... · ··· · - ··· · ··· · ·· .,. .. · · · ·· · ·- ---- · · ··· ···- ···· 

SCC Online Web Edition, Copyright© 2019 
P~Q014 Thlilli~iW1A'r!91,1st1s, 2019 
Printed For: Maqbool & Company . 
SCC Online Web Edition: http://www.scconline.com 

seer 
«Qrill§ilf· 

:r,..,,,,.,,, """'~ f"'J-' ,.,...1<111' 

www.vadaprativada.in

www.vadaprativada.in



I . 

The Defendants Nos •. ·16 :and 17 have preferred the .. present appeel. and ; .. tlJe 
Defendant No. 15 has preferred the analogous appeal (F.A. No. 1$0 of 1938). 

As has been noticed above~<the Appellants are interested only in Item Ng. Lof the 
properties involved in the suit, .. and the learned Advocates appearing for. the Appellants 
confinedthe appealstothls item. of the property only. 

It is faintly contended in t.~is. appeal that. the dedication as evidenced by the 
arpannama (Ex. 5) of 6th OsJober,. 1869, was not an absolute one and that the 
property did. not become ~n absolute debutter property bvthat dedlcatlon. In support 
of this contennonrellance w9~ placed on Surendre Keshi;:lv Roy v. Doorga Sundari 
oesseeua, Hara Narayan v, Surja kunwertus: and Sri Srilswari Bhubaneshwari v. Brojo . 
Nath Deyllil; In the first of the cases cited above there were . certain. directions as 
M~~rds the [ncorne Of the property and these 'did not exhaust the ·same. Lord 
Hobhouse observed: 

·'~There is no Indication that the testator intended any extension of the worship of 
the family Thaknrs. He .does not, as ts sometimes done, admit others to the benefit 

.of the worship. He does. not direct any addltionat ceremonies. He. shows no; 
intention save that which may be reasonably attributed to a devout Hindu 
gentleman, viz.,. to secure. that his family worship.~ shall be conducted in the 
accustomed way, by giving his property to one of the Thakurswhom he veneterates 
most. But the eff~ct of that when . the estate is large is to leave some beneficial 
interest undispcised of, and that interest must be subject to the legal incidents of 
property." ... -. .: . 
Th@r@ tne property was __ of .surn a magnitud~ that ::ifM~ MMtin~ all th~ ~har~M 

(7)th?itthe decrees passed in Title Suits Nos. 209 ·of 1930 and 189 of 1932 w.e:re 
·not.binding on:thePl~inti.ff; and .. . . . . · ·.· .· .. · • 

(S) that Jogesh C:::handra.h~iy:ing accepted the shebaitship could not claim adverse 
possession against the. deity from 1925. 

()n these findings .and being of opinion that the present suit of the deity was not 
barred by Or. 9, r. 9, Civil Procedure Code the learned Subordinate Judge decreed the 
suit in full. 

... ,. p~~~;-~6· -- - .. 

effect to and were giyen effect to and that there was an absolute grant in favour 
of.the deity; · 

(2) that the PlaJry~iff deity W~1> duly installed as claJmed in the plaint and had been 
in existence ,e~~,~ b~fo~e the tlme of t,he d(;!dicati9EH 

(3) that the · pr~decessors ... in-title . of Jogesh Chan~ra Chandra possessed and 
managed the .Property as shebaits of the Plain~jff deity and that there was no 
doubt that from 18qQ up till 1925 the properties were managed by successive 
shebeits asthe properties of the Plaintiff deity; 

(4) that the properties were, and were always treated. as the absolute debutter 
properties of'-the deity and were not the secular properties of the judgment­ 
debtor Joge$h (;handra; 

(5) that the decree in Title Suit Suit No. 172 of 1925 was not binding on the 
Plaintiff deity; 

(6) that the mortgages in f~vour of the Defendants Nos. 15, 16 and 17 were not 
binding on the Plaintiff deity; 

-----------""!"'--~--. --. ~-. ~----· -· . ------~--~-~---:----------:0--:0------------------;.- .... -------.-- 
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Similar was the case of Bhubaneswari v. Brojo Nathl.l.1l .. ln that case also the 
property was found to' be such that its income was more than sufficient for the worship 
and H'\~r~ was M ultimate direction Ior th@ building of houses for the, resldence Qf thEi! 
heirs with the surplus. This was held not to be a gift sub-modo to the idol. Thus the 
facts in these cases were very different from those in the present. In the present case, 
however, the dedication is by a transfer inter vivos, The deed on the face of· it makes 
absolute dedication to the deity. The donor absotutety divests himself of the property 
and the property is given over to the. snebeits in preesenti, giving full effect to the 
words of conveyance contained in the deed. There is nothing in any part of the deed 
which would in any way affect the import conveyed by the words of absolute 
dedication used in the dedication. 

Where the question is whether property conveyed by a deed of dedication is an 
absolute gift to the idol or whether it is truly reserved to the donor's own heirs, subject 
to a charge of maintaining the idol and meeting all its suitable expenses, no fixed and 
absolute rule can be set up. The qui:5tivn cen be settled only by a conspectus of the 
entire provisions of the document. In the present case the deed of dedication, on the 
face of it, purports to convey the whole property absolutely to the deity and no 
circumstances have been established which would entitle us to apply the principles 
laid down in the above cases to the facts of the present case. 

The only other substantial point urged in the appeal is that the present suit is 

gave rise to an occasion for construing the Will and for finding out the real intention of 
the testator. 

directed by the Will there would still be a very large surplus. In fact the testator 
directed that out of the surplus each adopted son would receive. Rs. 1,000 monthly. 
But of the residue after that he said nothing. The dedication was by Will.. The testator 
began by saying, 

\'I do while of sound mind dedicate and give to Sree Sree Isshur Annapoorna 
Thakooranee all the ancestral and self-acquired movable and immovable 
properties, zamindarles, and putnee to which I am entitled and of which I am 
in possession. a 

Later on he proceeded to 9ive directions regarding the disposal of the income of the 
same property. The testator said: 

"Out of the income of the property dedicated to the Deb sheba, etc. after 
performing the Sheba of the above. named Annapoorna Thakooranee after 
performing the daily and fixed rites and ceremonies as they are now performed and 
made, out of the profits which shall remain each adopted son shall receive at the 
rate of Rs. 1,000 monthly." 
orthese adopted sons the Judicial Committee observed: 

"It would require very strong and clear expressions indeed to show that a Hindu 
gentleman contemplated introducing as shebaits of his family Thakur persons 
unknown to himself and strangers to his family. There is not a trace in this Will to 
show any such intention " 
The monthly allowance for the adopted sons was, therefore, not a gift: ~Ub··mOdl'J rn 

the idol. Consequently, though in one part of the Will, the property purported to be 
given absolutely to the deity, in another part the income of the property was directed 
to be disposed of in a manner showing that the property was not to be the absolute 
property of the deity. These circumstances 
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the conduct of a suit brought on behalf of a. person under a disability prevents the 
effect of the bar contained in section 103 of the Civil Procedure Code to the institution 
of a fresh suit by such person when the disability has ceased." 

5. This principle ,pf lawIs deducible not from sec. 14 of the Evidence Act but from 
the English law on the point, as being the law of equity and good conscience 
applicable in India in the absence ofany statutory provision as has been found 
by Mr. Justice Trevelyan in the case of Lalla Sheo Chum La/'.ll).. 

6. The test of negligence should be the not doing of what a reasonable man, guided 
· by prudent· considerations which regulate the conduct of human affairs, would. 
do, or doing something which a prudent and reasonable man would not do. The 
negligence in order to be a good, ground for ths avoiQenc@ of a d@cr@@ must be of 
such a nature 'as to Justify the inference that the minor's interests were not at all 
protected and-therefore he was not properly represented. 

7. The law as laid. down in Sheo Churn v. Ram Nandanil!ll remains good law even 
after Venkata v. Kotiswereuss: as a protection, not of the ordinary litigants, but of 
the minors who had suffered loss on account of the negligence of their next 
friends· in the previous litigation. This rule is based on prlnclples of equity and 
good conscience, and can be invoked by the minors alone not under sec. 44 of 
the Indian Evidence Act, but under the case-laws which introduced the special 
protection for person? under disability. 

The Appellants assail these reasons as untenable. Or. 9, r. 8, C.P.C. lays down.-« 
"Where the· Defendant appear and the. Plaintiff does not appear when the suit is 

called on For hearing,, the Court. shall make an .orderth~t the su.it be dismissed 
unless the Defendant admits the claim, or cart thereof, in which case the Court 

pr~olyqed by it:)'"'. ,~,;0t··••·•9, 9.P .... p\qde,. in view of the ord~r c;>fdismis$pl under Or. 9,. r. a. 
c .. J?.·C.oder [l')ad~Jt)i.tl)eip(eviQtj'$:SUit No.1Q6of 1933. Tl"le learn~GI Subo.rdinate.Judge 
overr9led tt)is conteption.f9rtf"1~ reasons that may J:>.e s4mrnqrised thus:-- · 

1. · Und@r ·the. Mtog.u · la\'f.th_e· idol is a.Juridical l'@r~Orl,. in ··~~r~~tu!I Minority and 
capable.of hol(jj_ng pr.qper-ty t~rough bis manager {$hebait). 

"(he.- general._prin<;iples •c;>fclaw which are·· applicable to-sults by. rninors·.··through.· the 
next friendareiappljcable t()tbr·case of su~h an idol. 

2. lt is the d4ty pf the, ~9u~, as far as possible to pr~y~_nt the minor being inJpred 
byfraud,. lache~ or n~gli~~JlCe of h.is next·frief1d br.~u~rdiao for the. suit. Thpugh 
a minor be properlyr,~pre$ented by a next friend an(.1 though there be .no fraud or 
collusion on. the pa(t Qfv-!he next.friend, if the next:friend be guilty of gross 
negligence. a,minor . is pot bound by a decree · .. or order made in· a suit or 
proceeding to which he J§. a party. This rule applies not only to decrees made 
after a Judicial adJud_i(:(3tior1on the question in issue, but also to cases where an 
act or ornrssion operates as a statutory bar to the lnstltutlonof a new suit . 

3. Th@r@ ar@ gener0llVtWO CO~rses osente a minor \,VhO SMk~ to ~~t Mi4e. a decree 
or other orders. on the. gr:q:Und of fraud or negligenc:~,He may either apply by way 
of review tot~~Court whiC:h makes the decree or order, or he may bring a suit to 
set aside the decree or order.. He might also apparently bring .a fresh suit on the 
same c;ause of action. _ 

4 ... The. above. rule of law i~;~.?tsed mainlY on the decision in the case of Lalla Shea 
Churn Lal v. Ram NandanDober{.lfil .. It was held in that case that 

"Gross·negiigence C>n th~~ partof a next friend [n 
.. --.- · -p~-~~~ ·94a· ··-····-· · --·----- ---- ·---- ··-· ··· · .- .. -··----~- · ·- -· ---·-"- ·· - - -·- - · ·· · · · · - - · ·-· ··· - · · - - -··- -~;~ ~ ·· "· ·"'~-~ ... 
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of the same cause of action in respect of which the prior suit was instituted. 

(3) that the prior suit was dismissed under Or. 9, r, 8, C.P. Code. 
The order made in the previous suit will be relevant under sec. 40 of the Indian 

Evidence Act. In the present case the existence of the order is admitted by the Plaintiff 
in the plaint itself (plaint, paragraphs ~~' ~~and 24}. 

In paragraphs 21 and 24 of the present plaint all the facts relevant for the purpose 
of determining whether or not the prior suit was instituted by the present Plaintiff, the 
idoi, are given. 

Assuming for the present that the Suit No. 196 of 1933 was a suit instituted by the 
present Plaintiff, if the sameness of the cause of action is established, then prima facie 
the previous order of dismissal under Or. 9, r. 8, C.P. Code, will prevent tile Court from 
taking cognizance of the present suit under the provisions contained in Or. 9, r. 9, C.P. 
Code. 

Assuming that the cause of action in respect of which the present suit ls instituted 
is the same as in the previous suit, one obvious way of removing this bar is contained 
in sec. 44 of the Indian Evidence Act which lays down that- 

"any party to a suit.... may show that any judgment, order 6t' a~~r~~ wnl.ch jg 
relevant under sec. 40 ... and which has been proved by the adverse party, was 
delivered by a Court not competent to deliver it, or was obtained by fraud or 
coliusion." 

Page: 949 

shall pass a decree against the Defendant upon such admission and, where part 
only of the claim has been admitted, shall dlsrnlss the suit so far as it relates to the 
remainder." · 
It may be noticed here that in the· previous suit No. 196 of 1933 the then 

Defendants Nos. 4 to 34 (the present next friend and the Defendants Nos. 3 to 8 and 
10 to 13 of the present suit) flled their written statement on 3rd May, 1934, and this 
was accepted by the Court on 7th May, 1934. It is, however, not in evidence in the 
present case what was their defence in that suit and whether they admitted the claim 
of th~ Plain~iff dalty. The other contssnnn D@fendants NOB1 161 1'7 an{J. M> ([{r~~~nt 
Defendants Nos. 1.5, 16 and 17) were concerned only with one item of property in that 
suit, viz. Item No: (a) of Schedule ka of that suit which is Item No. 1 of the present 
suit. Or. 9, r, 9, C.P. Code, runs as follows; 

''Where a suit is wholly or partly dismissed under rule 8, the Plaintiff shall be 
precluded from bringing a fresh suit in respect of the same cause of action. But he 
may apply for an order to set the dismissal aside and If he satisfles the Court that 
there was sufficient cause for the non-appearance when the suit was called on for 
hearing, the Court shall make an order setting aside the dismissal.. .. " 
Assuming that the Suit No. 196 of 1933 was a suit by the present Plaintiff, it was 

wholly dismissed under r. 8 of Or. 9, C.P. Code, on 19th November, 1935. The present 
Plaintiff by its then next friend did app!y for an order to-set the dismissal aside under 
Or. 9, r. 9, C.P. Code. The dismissal was not set aside. So the Plaintiff is prima tecie 
precluded from br·inging a frMh ~uit iM respect of the same cause of action by the 
provisions of Cr. 9, r. 9, C.P.C. In order to invoke the aid of this bar the Defendants 
must show- 

(L) that the prior suit was instituted by the present Plaintiff, 
(2) that the present suit is in respect 

:llllllllliill1111Rl:.lllllllllll!I!"--------~----~·-----------------·--•--------- -- --------·-""---- .. -- - -----------------··-------------- 
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Th~ ~~1r1·~Ei 9f ~~ion Wgil stated to be (1) the starting of the execution proce@ding in 
Execution Case No. 109 of1933 and (2) the existence of (a) of the decree in Title Suit 
No -. 172 of 1925, (b) the deed pf mortgage and the sub-rnortqaqe and (c) the 
mortgage decrees. The reliefs claimed in that suit were:- . . 

(1) declaration, 01f a proper construction of the. deeds of dedication,. that the 
properties constituted the absolute debutter properties of the Plaintiff deity, 

(2) declaration that the mortgage and the sub-mortgage, the mortgage decrees -tn 
Title. Suit No. 209 of 1930 and in Title Suit No. 189 of 1932 andthe execution 
proceedings in Execution Case No. 109 of 1933 were void, inoperative and· not 
binding in any wavupon the deity, 

(3) permanent injunction against the then Defendant No. 16 (present Defendant 
N.o. lS)prohibiting and restraining him from executing the said mortgage decree 
in Title Suit No. Z09 of.1930 by th@ &ale orthe property (item No. 1). 

and 

deity and not available aqainst the property. 
__ _.......::.__:__~-==7"-.--:..:.:;_...: ...:_____:.7...:.:__ _ _:_ __ ~==:-i:~~-:-...:... ==-...== ... : . ....:··, ~-·· ... _ .. - .. -. ---:-;~~ ' . 
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Itts not alleged In the present case that the order, was. obtatned by a1,1y fraud or 
collusion. .The; onlye!llf!9?ttion i.s that the order was theresultof gross negligence on 
the part of the then next friend of the idol. The questlontherefore is- 

(1) Wh@th@rthi~ negligence ()f the ntrnt fri~nd Mf~~t~d' the jurisdlclion of the ~ourt 
so as to. render it \'a,·Cqurt not competent to deliver the order" within the 
meaning of sec .. 44 ofthe.Jm:Han Evidence Act; 

(2) Whether apart from the provisions of sec. 44 of the Indian Evidence Act, there 
· Is any principle of law by which gross negligence on the part of the next friend 

would affect the consequentorder of dismissal so as to renderitinoperative as a 
barto a fresh suit under Or, 9, r. 9, C.P. Code . 

. In rny judgment, however, the cause of action in respect of which the present suit 
has been brought is not the same as that in respect of which the previous suit was 
instituted. 

As has. been stated. above, the present Appellants confined their appeals to the 
Item No. 1 of th~ prop~rtie~ in 5uit. So far as this item is concerned, in th@ pr@viou£ 
suit. 

( 1) the title of the Plaintiff deity was based on the registered arpannama or deed of 
dedlcatlon .dated -the 21st Aswln, 1276 B.S. (corresponding to the 6th October, 
1,869) by Bhagwan Chandra Basu and Biswa Nath Basu; 

(2) the Suit No.·172of1925 Was characterized as collusive and as not affecting the 
title of the deity; 

(3)(a) the- mortgage 'dated 9th June, ·1927, by Jogesh Chandra Charktra.''fo 
Defendant No; 15, · · · 

(b) sub-mortgage by DefendantNo. 15 to Defendants Nos. 16 and 17 date~t.Jhe 
23rd July, 1930, · 

~c) the final mortg,age decree for sale a~ainst Jo~esh Ch~ndra in Tith~ $1r1i~ NQ, ~O~ 
of 1930 on the .basts ofthe mortgage dated 9th June, 1927, 

(d) the final mortgage decree in Title Suit No. 186 of 1932 on the sub-mortgage, 
and 

(e) the execution C?\Se No. 109 of 1933 in execution of that decree. were all 
impeached as not binding on the · 
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"The cause of action," in the language of their Lordships of the Judicial Committee, 
"has no relation whatever to the defence which may be set up by the Defendant, nor 
does it de~~M u~ori the character of the relief prayed for by the Pif.}intiff. It refers 
entirely to the grounds set forth in the plaint as the cause of action, or, in other words, 
to the media upon which the Plaintiff asks the Court to arrive at a conclusion in his 
favour." tnusst. Chand Kour v. Partab Singhtill. It is a bundle of essential facts which it 
is necessary for the Plaintiff to prove before he can succeed in the case. 

decrees in Title Suit No. 209 of 1930 and Title Suit No. 189of1932. 

(4) permanent injunction against the then Defendants Nos. 17 and 18 (present 
Nos. 16 and 17) prohibiting and restraining them from executing their mortgage 
decree in Title Suit No. 189 of 1932 by the sale of the property (Item No. 1). 

There were also prayers for the removal of the Defendant No. 1 from the position of 
a shebait and for making a scheme of management and proper, worship of the deity. 

In the present suit, all the above allegations and assertions are repeated, the title of 
the Plaintiff is founded on the same basis and the same infringements are alleged. In 
paragraph 21 of the plaint it is stated why the previous Suit No. 196 of 1933 was 
instituted by the Plaintiff "throuqh the Defendant No. 9-Srimati Anuparna Dasi as the 
next fri~llQ" ~n<;:J in para. 24 it is stated how the said suit was dismissed for default 
under Or. 9, r. 8, C.P.C., through the gross negligence of the then next Friend. 'fhen in 
para. 25 the fresh occasion for the present suit is given and it is stated thus:- 

"That, though the Defendant No. 15, got the said Ex. Case No. 109 of 1933; 
referred to in the 18th and 21st paragraph above dismissed for non prosecution 
since and after the institution of the said T.S. No. 196 of 1933, on behalf of the 
Plain, tiff Deity, the Plaintiff has come 'to learn through its next friend-that the said 
Defendant No. 15, has again put his said mortgage Decree in T.S. No. 209 of 1930, 
in Execution, in Execution Case No. 107 of 1935, in the 2nd Court of the 
Subordinate Judge at Alipur and is about to sell wrongfully the property described 
in item No. L, of the schedule 'A' below which constitutes one of the absolute 
Debutter properties of the Plaintiff deity and which cannot be lawfully sold in the 
said execution case and that 15th day of January next is fixed for auction sale of the 
same. 

That the Plaintiff deity is therefore compelled to bring this fresh suit to protect its 
right, title and interest in the properties in suit and is entitled to a declaration that 
the properties in suit described in the schedule 'A' below constitute the absolute 
Debutter properties of the Plaintiff deity and as such the said property described in 
item No. 1, of the said Schedule is not liable to be sold in the said execution. Case 
No. 107 of 1935, pending in the local 2nd Court of the Subordinate Judge at 
Alipore, or in execution of the said mortgage Decrees in T.S. No. 209 of 1930 and 
T.S. No. 189 of 1932, referred to above and respectively obtained by the Defendant 
No. 15 and the Defendants Nos. 16 and 17 against the said Jogesh Chandra 
Chandra since deceased." 
The relief claimed in the suit is a declaratton-> 
( 1) that the properties .... constitute absolute deburter property of the Plaintiff deity 

and 
(2) that Item No. 1 of the said properties is not liable to sale 

(a) in the Execution Case No. 107 pf 1935 .... nor 
(b) in execution of the mortgage 
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------ anything more to the idol for a declaratory relief. If a previous suit founded on such 
cause of action were allow~d ~o h~ di~Mi~~M f6r clefaull: under Or. ~, r. a, C.P.c., 
another suit on that cause of action alone would have been barred by Or. 9, r. 9, C.P.C. 
But that is not the position here. The prior suit was founded not on these facts alone 
but on another additional fact, viz., that an execution was. taken out against the 
property. This last-named fact was ·really the clear and unequivocal threat to the idol's 
right and supplied the cause of action on which the suit of 1933 was founded. The suit 
was no doubt dismissed under Or; 9, r. 8, C.P.C. But the threat was also removed by 
the inaction - Of the invader .. The execution case was "also dismissed for non­ 
prosecution. After this it was riot incumbent upon the idol to do anything. A fresh 
invasion of its rights was made by taking out a fresh execution. This was a fresh 
attempt _to -. cast .. a cloud cm the Idol's title and created a new cause of. action in its 
favour. - No doubt the reluctance or prolonged failure of the Plaintiff to assert his claim 

rh~re Js no doubt,~hat.the two suits - are based <;>Jl c~t1etin comnron aJlegations. The 
suit.of. 192S, the wort~~ge of1.~27 and 19$0kth.e niortg~~Etdecrees of l93Q and 1932 
are .the common Jmp~ac;h~ble facts assailed in t:>otH ttae- suit,s. In none of these 
transectlcns, however, the idol _was a pa.rty and cons~qu~ntly these were n<;>t such 
invasion of the idol's _right as would render it incumbent upon itto take the ~elp of the 
~gurt, The mortgag~s w~f@1a11 ·simpl@ mort:gag@s and none-. ·of these tran~aetioM was 
accompanied or _ follO\.Yed- by any overt act interferi_ng _ with the possession _ and 
enjoyment of _the idol. The .ract that the idol has all a,long _ been Jn ~ndisputed 
possession and enjoyment of the· properties has been established in this c~se and is 
not in dispute in this appeal., The idol's right was more, effec;tively invaded when 
execution against the prqperty was taken out in 193~. This execution case having 
ultimately been abortive, t~.e threat, if any, to the idol's ri~ht,was also gone. Then, 
again, when.the present execution was taken out against what the idol daims-to_be.its 
propertv, a fresh Invasion of its right took place; giying rise to a fresh cause of action 
for it to .come .end seek the help of the Court. No doubt, though not necessary, the idol 
came to Court as a matter oHact on the occasion of the previous invasion of its right. 
Had there __ been .anv adJupicaticm in respect of any matter in issue there, that fact 
might_affeet_it iri th~$1,ibsequentsult ~ut tlU barred by ~my such adjljdi¢9tion it is 
entitled to seek the .: help of the '. Court upon each successive lnvaslon ofits right, Each 
such invasion wilLgive rise to a fresh cause of action and a suit in respect. of such an 
invasi.on .will 'be a sult in respect of .afresh cause of action and not "in respect of the 
same cause of action". within the nieaning ofOr, 9, r, 9, C.P. Code. _ _ _ , .' 

In C. Ananta-HrC:1_z.u Garu v: c.- Narayan Raz/ Gart.l®.Jhe Madras High Court held 
that though ettachrnent of a person's laod, as if it t>.elonged .to, another,,,:;.giyes the 
owner a cause ofa~tion, on -vvhich he could havebrou.gtlt(;l<~uit,but did not, yet<ttie 
sale of thesame at a, late~ dateJs a fresh end greater iJ'lVa~ion ()f hls right and gives 
him a fresh- cause of action. It niay be add~.d that ifth.E;? owner _in such a case. brought 
a suit on the occasion ofattach.ment and allowed that sutt to be dismissed und~rpr. 
9, r. 8, C.P.C., his suit on the occasion of the subsequent sale would not have been 
affected by the provisions of Or. g, r. 9,. C.P. Code, the latte.r ~uit h~iM iri r,~~peckofa 
fresh ca use of action. ·- 

The principle underlying the decision of the Calcutta· High Court in Nejimunnesse 
Bibi v. Nacharadin s_ardar!lli also supports the same view. 

The suit of 1925, the mortgages of 1927 and 1930 and the mortgage decrees of 
1930 and 1932 no doubt might supply sufficient cause of action without 
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law that can be gathered from the decided cases in this respect appear to be- 

1. that normally a shebait alone can represent an Idol in a suit or proceeding; 
(a) that where there are several shebetts, the entire body of them will represent 

the idol; 
(b) that under some special circumstances even a co-shebait can represent the 

idol; Nirma!Chandra Banerjee v .. Jyoti Prasad BandopadhyayQJ.. 
2. that it is only under some special circumstance that the idol may be represented 

by- 
(a) a prospective shebait; 
(b) a worshipper or any person interested in the endovvment; 

3. that when persons other than the snebeits come to represent the idol, they can 
represent the idol only by an appointment by the Court. 

Paqe: 953 

. . 

In my judgment the cause of action in respect of which the present suit has been 
brought is not the same on which the previous suit by the idol was founded and 
consequently the rule of bar laid down in Or. 9, r. 9, C.P. Code: is not at all applicable 
to it. 

In this view, no other consideration does really arise in this case. The other 
questions would arise for consideration only if the present suit could be said to be in 
respect of the same cause of action as in the suit of 1933-only if the bar imposed by 
Or. 9, r. 9, C.P. Code was othervvise available to the defence. 

Though in the plaint itself the Plaintiff states that the suit of 1933 was its own suit, 
all the relevant facts for the purpose of determining how and by whom that suit was 
instituted and in what right the then next friend purported to act as the next friend of 
the idol have been given in the plaint. There is no dispute about these facts, and, in 
my judgment, in view of them the then next friend had no right to represent and 
cannot be said to have represented the idol at all. · 

B@forn proceeding further It would lie '1QVi$.~i;>le to keep in mind that as the rule of 
iaw now stands, there are several distinct rights of suit in respect of the endowed 
property, viz.v-« 

(1) the idol itself as a juristic person has the right of suit like all other owners; 
(2) the shebeit, the recognised human agency through which the idol must, from 

its very nature, act, has a distinct right, distinct from, and, in normal cases in 
supersesslon of the idol's right of suit [Jagadindra's caseill]. 

(3) the prospective shebeits as persons interested in the endowment have a right of 
suit; 

( 4) worshippers and members of the family have right of suit. 
The question before us is not who else can sue in his own right but who else, other 

than a shebeit, can represent the idol when the suit is in enforcement of the idol's 
right of suit. 

Ordinarily, the shebaits alone will have the right to represent the idol. In special 
cases the Court may appoint some one to represent it. The rules of 

in the Civii Courts imposes on the Courts the dear and imperative duty of cautious 
reserve before accepting the Plaintiff's contentions. But the Plaintiff had in this case 
successfully discharged this heavy burden of proof to the satisfaction of the Court 
below and this could not be assailed in this appeal. 
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e·sam·e. . . . 0 ·viafestfie''fiskofJeopardfslng'fhe-frit:eresf of the idol by allowing 
it to be affected by· the- irit@rm@ddling of persons whose fitness has never been 
enquired into and adjudicated. upon .. No doubt in the case of the minors the Code of 
Civil Procedure lays down that "anyperson who is of sound mlnd and has attained 
majority may act as next friend of a minor .... Provided· that the interests of such 
persons is not adverse to that of the minor." Such a next friend, it seems, need not 
have any interest in the minor's interest. There is, however, no such statutory 
provision applicable to the case of an idol and I do not think that' this rule involves any 
such principles of justice, practical experience and commonsense as would entitle us 
to extend it to the case of an idol by analogy. Analogy may indeed often serve a very 
useful purpose and perhaps helps the stability of the norms for decisions. This stability 
receives a special respect when ·the norms are extended not rnerelyto like or similar 
cases but also. to the cases that are only approxlmatelv similar. But this projection of 
norms to new cases on the gr91,mQ th~t tnese ere ilf'f'fQXim'1t~ly similar is not without 
its dancer. The case of an idol is similar to that of an infant onlv to this extent that 

•· Page: 954 

Anupama Dasi{ thethen next friend, had no greater,interest than that of being a 
possible worshipper. As .such ... ~ worshipper she had th~. right of suit. in herself. She 
could bring a suit for .de<:laratJoo that an alienation by ~IJ,e .. shebstt w1;1s not valid. No 
doubt she wou.ld not have.sued for possession on th,~ grou.nd 'h9t th~,~ ~H~n~tion by the 
shebait was invalid. The circumstances that she was a devotee of the idol and was a 
worshlpper of it were sufflclentto entitle h,ar to bring a spit complaining of a breach of 
trust with reference to the property belonging to. the idol. In Brojomohun Das v. 
Hurrolel Doss!.JJil; Sir Richard Garth, C.J. and Pontifex, J .. , held that as there was no 
public officer in thts country; endowed with the power of enforcing the due 
administration .of charitable or r::eligious trusts by Inforrnetton. at. the relation of some 
private individual, as is possessed by the Attorney-General in England, and as it would 
lead to great abuse in trusts ofthis nature unless some person was able to bring them 
under the control of the Court, the representatives of a testator, who had created such 
a trust, were the personswho would be entitled, if a proper case were made out, to 
institute proceedingsfor the purpose of having abuses-In the. trust rectified. In Bimal 
Krishna Ghosh. v. ~hebaits, of Sri Sri Iswar Raql,1(:1/??ll9v )f1Jllil1 (M,\;1 ~hg~h, and 
Mukherjea, JJ.) it was observed: 

"InIndle, the Crown is the constitutional protector of alllnfants and as the deity 
occupies in law the position pf an infant, ·the shebetts who represent the deity are 
entitled to seek the assistance of the Court in case of mismanagement or mal­ 
administration of .the deity's estate and to have a proper scheme of. management 
framed which. would end the disputes amongst th~ guardians and prevant the 
debetter estate from :b~ing wasted or ruined. Jhis principle was relterated.stn 
Robindra Nath v.Chandi ~f!pran!lJJl.The Privy Council itself directed the.framlnq.of 
a scheme ln the. case of a .private debattar in Pramatha Nath Mullick v: Pradytimna 
Kumar Mul/lckW, and the case was remanded to the trial Court expressly for that 
purpose •. The same dlrectlons were giyen by this Court in the case. in Prosed Das v. 
Ja9anna,thwi1 whi~h w~~ itl~o Q cese of prM;ate debattar.11111 

See also Redhe {3ai v. Cbimanjit:lli. See also, in this connection, Monindra v, 
Shyamnagar Jute Factoryf:ill.. and Abdur Rahim v. Syed Abu Md. Barkat Ali~. Persons 
having individual rights under. such endowments 5an bring· suits to enforce such 
individual rights by an 'ordinary suit in their own name without being obliged to bring 
a suit in the name of the idol. This right reserved to the worshippers sufficiently 
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After this he says: 
"The qu~~tiqn, therefore, is as to v~ji~ther Bhakatram and Panc:~kari could be said 

to be perstfns interested in the debaft~r.'( · ·'~· "· 
Now, it appears from the judgment that Bhakatram instituted the suit not as next 

friend of the idol, but in his own name and in enforcement of his own right- 
(1) as the rightful shebeit, 
(2) at least as the detecto shebait having the custody of the idol 

·and 
(3) at any rate, as being interested as a worshipper. 
It seems abundantly clear that my learned brother Mukherjea, J., was considering 

the question whether such persons could sue in their own name and right and not 
whether they could represent the deity In a suit My learned brotMr eit@d as an 
authority in support of the position the decision of the Judicial Committee in Maharaja 
Jagadindra Nath Roy v. Rani Hemanta tcumertu: and quoted a passage from the 
judgment of the Judicial Committee to emphasise this right of suit of such persons as 
distinct from the right of suit of the idol itself. The passage from Gour's Hindu Code is 

both must act through some agents. But the analogy does not seem to extend beyond 
this. An idol from Its very nature is a perpetual dependant and its incapacityin this 
respect is perpetual. It would, therefore, be reasonable to expect that the law which 
recognised its personality must have· made· some provision for supplementing this 
perpetual incapacity. As has been pointed out above, the law recognises the sbebetts 
for this purpose and appoints them, as it were, to be the persons who are to represent 
the idol for all juridical purposes. In fact, though the idol is recognised as the owner, it 
is owner only in an ideal sense. The right of suit is really in the sbebeit: 

As has recently been observed by the Judicial Committee in Masjid Shahidganj case 
un, ~trn rm~cm.Jurn of our Court!'; allows for o suit in the name of an idol or deity thQYgh 
the right of suit is really in the shebait. No doubt an idol is recognised as a juridicai 
person capable of having interests demanding legal protection. But this is so only in 
an ideal sense. Strictly speaking, the law of the present age at least does not concern 
itself with anything outside human interest and all the recognitions and protections 
accorded to the idol must have been thought necessary because of the existence of 
some ultimate human interests. In the recent case of Pencbkert. v. Amodela/ill my 
learned brother Mukherjea, J., is said to have held that any member of the family in 
case of a family endowment or any person interested in the endowment may represent 
the idol in a suit as a next friend. As 1 read the Judgment, he said nothing of the kind 
and in the particular case had no occaslon for saying that. In his own language, 

"When the sbebeit: himself is negligent or alienates debeiter property in breach of 
trust, not only a prospective shebait under the terms of the grant but any member 
of the family in case of a family endowment may maintain the suit on behalf of the 
deities to recover that property from a trespasser [vide Girts v . UpendraW]," 
In support of his proposition he refers to a passage in Gour's Hindu Code and says 

"Dr. Gour in his Hindu Code lays down the law as follows:- 
"Anv person interested in the endowment may sue to Bet aside an improper 

alienation of its property by the manager." 

-------"'-----·------------------------ ............ ;.....=.;J.11.JIUIUIUllllHlllllllUIHlfl!lmr~---·--~-~---------------------------------------~-.l.------- 
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highest judiciary in many respects. I do not see any necessity for or advantage in 
allowing it to be treated as an infant for the procedural purposes beyond the extent to 
which the Judicial Committee has already gon~ sg_. yv~~7'S~Qi3~·-"··~-~" · J+t,,7,,_,,='"' 

.. _·t?etm~itts5£r4ai~•~~~~at.c:tA:e-·ffi~'l~'Swa1Jt~~ •·:-:-~ :-:~ , 
it be brought as represented by a person by the special appointment of the Court. In 
Sharat Chandra Shee v. DwerkenetnSheeusa, Lort-Williams, J., held that in the case of 
a private -rellqlous trust, with regard to the mismanagement of which the members of 
the public cannot intervene, and it cannot be expected that the shebeit: will bring a 
suit against himself, it is necessary and desirable that the idol should file a suit by a 
disinterested next friend appointed by theCourt, 

The suit was for the removal' of the Defendant from . the position of the shebeit of 
the deity and it was found in the case that there was nobody left out of the members 
of the family who under the deed of endowment had any interest in the trust estate. 
The founder's living relatlves other than Dwarka's line were .excluded by the terms of 
the deed itself. In these circumstances Lort-Williams, J., held that the idol itself could 
bring a suit for the purpose and that it was for the Court to appoint a next friend for 
the idol on such an occasion. 

~ Page: 956 

also relevant only for thlspurposevNo doubt he used the expression "on behalf of the 
deities." As I read thejudqrnent, thereby he was not thinking ofthe frame of the suit 
but of the ultimate beneftclal result of it. Though not in. form, in substance such a suit 
will be on behalf of.thedelty, as the deity 't'ill be, as the juristic owner of the property, 
the person benefited by it· The authority of Giris v. Upendra~ cited. in support of the 
proposttlcn ~l~Q P9int~ tQ th~ same thing. That also wa5 a case where the persons 
interested instituted the suit not.on behalf of the idol in form but in their own name 
though the interest claimed was the benefit of the idol. . . . . 

In my judgment thereIs a very substantial distinction between a suit by certain 
interested persons as such ln-thetr own name, and, at least in form, on their own 
behalf, and a suit by a person ln.the. name of the idol and as its next friend. In the 
former case the consequences of the suit will be binding only on the persons suing or 
on the persons whom they represented in form (Or. 1, r .. 8, C.P. Code). In the latter 
case theIdol itself will be ,affected as a juristic person and it is, therefore, a question 
fraught with grave consequences demanding serious consideration as to who should 
be allowed to represent the idol in such a suit. 

No doubt now under Or. 32 of the Civil Procedure Code very wide scope is afforded 
in this respect to the case of an Infant. Rule 4 of Or. 32, C.P. Code lays· down: 

Any person Who is of sound mind and has attained majority q1ay Act as next 
friend of'a minor or es hls guardian for the suit: Provided that the interest of such 
person is not adverse to that· of the minor and that he Is not, in the case of a next 
friend, a Defendant, or, in the case of a guardian for the suit, a Plaintiff. •. · 
This wide rule makes possible much officious meddling with the infant's intere'st In 

my judgment such a rule of representation should not. be allowed to be extendtcl .bv 
analogy to the case oran idol. As yet there is no well-defined rule of procedure frfthis 
respect. An idol is represented by its sttebetts, Onthe exceptional unfortunate 
occasion of the shebaits turning hostile to the idol, the· other persons interested are 
given the right of suit in their own name. They may come singly or in a representative 
group. But let them come in their own name and right. An idol is not an infant in' the 
Hindu 'on~eption. It has not been treated as an infant by our legislatur@ and by the 
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He then pointed out: 
"It is open to shebeits or any person interested in an endowment to bring a suit 

to recover the idol's property for debetter purposes," 
Further on at page 77 he observed: 

"I am not prepared to hold, as a matter of construction of the Limitation Act, that 
an idol is perpetual minor as was suggested in Rama Reddy v. RangadasanWll," 
While conslderinq whether the possession of two joint sbebeits became adverse to 

the idol when they openly claimed to divide the property between them, Sir George 
Rankin observed that ''until the snebett was removed or controlled by the Court, he 
alone could act for the idol." 

This case is also an authority for saying that at least in the Limitation Act the 
provisions in the Act as to lunatics and minors were not int~r\lfM to he f!)ltended to 
idols. In Sri Sri Gopal Sridher Mahadeva., etc. v. Sasibhusan SarkarUil the analogy of 
minority of deities was declared to be a pure fiction for which no authority was to be 
found in Hindu law and it was held that there was no conceivable principle on which on 
such analogy a contract otherwise good and valid could be taken out of the class of 
contract of which specific performance might be granted under the law. 

The position may be summed up as follows; 

to the decision of the Judicial Committee in such cases as Damodar Das v. Lakhan Das 
.(.2J).J., ,, 

In Sri Sri Kalimata Devi v. Nagendranatll ChakravartyWl, Chotzner, J., held that a 
right of suit is vested in the shebait and not in the idol. In the absence of refusal by 
the shebait to institute a suit for the protection of .the property of an idol, neither a 
worshipper nor an idol is competent to maintain a suit. The suit in question was for a 
declaration "that a certain deed of revocation of the dedication and mortgage of the 
dedicated property by the settler was not binding on the idol. The sutt was instituted 
by a worshipper in her own name as also in the name of the idol represented by 
herself as its next friend. The dedication in question was made by one Suresh Chandra 
Chakravarty in 1922 whereby he appointed himself and his brother Nagendra to be the 
shebetts of the deity. On 6th June, 1923, Suresh and Nagendra executed the deed of 
revocation in question. Thereafter on 20th June, 1923, Suresh executed the mortgage 
in question. 

Nagendra and other members of the founder's family were made Defendants in this 
suit. The mortgagee Defendants contested the claim. Their defence inter alia was that 
the suit was not maintainable at the instance of the present Plaintiffs, Nagendra was 
the only surviving shebait of the deity at the date of this suit. He as also the other 
members of the family who were made Defendants in the suit appeared and supported 
the case of the Plaintiffs by· filing a written statement. According to Chotzner, J._, the 
proper person to have instituted the suit was the sbeoett: and nobody else. Had the 
p6siHon beM tMt NaaMdl'a in his capactty of sh@bait nad definitely declined to 
institute the suit, it might perhaps have been open to a worshipper- as the next friend 
of the idol to have taken the place of the shebait. In the absence of any such refusal 
by the shebett; neither the worshipper nor the idol was competent to sue. The suit was 
held to be bad. In Surendra Krishna Roy v. Shree Shree Iswar Bhubaneswari Thakurani 
Ulll.1 Rankin, C.J., observed: 

"The doctrine that an idol is a perpetual minor is, in my judgment, an 
extravagant doctrine, contrary 
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The contention of the Plaintiff Respondent is: . . 
:.·}i:J=~~B~~6~::;·e9.~ttt9:JJ=.8f.:.~rL.19.2!~~:· ~n.£tjQg9~Y§;:::tQ·;.fuaGQf~atJ;;;:mtaat:;:;fn~tut;.p;r:es:ent .... · .. · .. ·.···~~."~-,;..---·-·-~ 

(ii) that the positlon of an infant inthis respect is- 
(a) that gross negligence. on the part of a next friend in the conduct of a suit 

brought on b~f1alf_9f the infant prevents the effect .. of the bar contained in sec. 
103 (nowOr. 9" r. 9), C.P.C.:.Lalla Sheo Churn Lal V; Ramnandan Dobey~;, 

(b) that in the absence of any statutory provision the English rule of law in this. 
respect applies here as principles of equity, justice and good conscience. 
English rule of.lawas enunciated by Malms1 v.c., in In re: Hoatitonuu; 

(c): that as soon as the next friend .becornes .negligent .ln the conduct of the suit, 
he becomes removable by the Court as such next friend and that he ceases to 
be the next friend though· not removed by the Court by any express order, the 

. minor is thus unr@~r@~~l"tt~d fri6nit l:hal: moment: Slraj ~atma v. Mahmud A/Jill. 
There is no direct authority in· this respect so far as ttie position of an idol is 

concerned. 

Or. 9, r. 9, C.P.C., would prime facie preclude the Plaintiff from bringing this present 
suit. 

1Q Page: 958 

1.(a) The idol is ajuristic person and as such it may sue and be sued-:- 
(b) From its v~ry nature it must act throuqh so~e hurpan a~ency--shebait is such . 

agency. Until the shebait is removed or controlled by the Court he alone can act 
for the idol. ' 

2. Apart from the idol's dght of suit, a shebait as such has a right of suit and may 
be sued. Normallyhe ls the human agency through which the idol holds, enjoys, 
and manages the property and the right of suit vests in him and not in the idol: 
JagC]dindra's caseill. , 

3. Worshippeis "rid members of the family have interest in the debutter and a right 
of suit is ·given to them also to protect the interest of the debutter. . 
(a) This does not mean that these persons can as of right represent the deity in a 

legal proceeding. 
(b) They can sue in their own name and on their own behalffor the benefit of the ae/Jutter. ·· · 

4. In exceptlonalclrcumstancesye deity can be represented in a leg·a1 proceeding by 
a person other than a snebeir only by the special. appointment of the Court: 
Promothe Nath Mullick v. Pradyumna Kumar Mullickfil and Kenheve Lal v. Hamid 
AHf..UJ.. . 
(a) In such .a case such. person may be under the control of the Court in the 

manner in which and to the extent to which a next friend or a guardian. of a 
', minor lsunder such control under the provisions ofOr. 32, C.P -, Code. . 

In my judgment the suit. No, .196.of 1933 was not a suit of the idol. The person who 
purported to represent the idol as its next friend was not the person entitled in law so 
to represent the idol, and she was never appointed by the Court so to represent the 
idol. At best it was a suit by Anupama in her own right as a worshipper and as such its 
result would not in the leg~t gffec;t the present suit 

Assuming that the previous suit was the suit of the same Plaintiff and was founded 
on the same cause of action, 
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behalf of a minor, the result of that suit would have precisely the same effect as that 
of the suit by a person of full age [Eshan Ch under v. Nundemontusi and Raghubar 
Dayal v . Bhikya La/llii]. 

(a) Where a decree has been made against an infant duly represented by his 
guardian and the infant on attaining majority seeks to set that decree aside by 
a separate suit, h~ ~M ~ue~Mei MIV on proof of fnmd or collusion on the part 
of his guardian, Raghubar Dayal v. Bhikya La/Q..fil. 

If the infant desires to have the decree set aside because any available good ground 
of defence was not put forward at the hearing by his guardian, he should apply for a 
review. If the decree were an ex perte one, the procedure adopted should be .that 
given ln the Civil Procedure Code for setting aside ex parte decrees: Raghubar v. 
Bhikya La/Ll.!il and Ram Swarup v. Latafat Hosseinua; 

3. Gross negligence on the part of a next friend in the conduct of a suit brought on 
behalf of an infant prevents the effect of the bar contained in sec. 103 of the 
Code of Civil Procedure, 1882 (Or. 9, r. 9 of the present Civil Procedure Code) to 
the institution of a. fresh suit in respect of the same cause of action by the minor 
on attainin~ majority. 

Fraud and negligence are on the same footing in thts respect. 
Sheo Churn v. Ram Nandanf..15.l and Mahesh v. taemndreus». 
The Calcutta High Court in Sheo Chum v . Ram Nendenus: took the view that 

Page: 959 

As regards infants, the authorities are to a certain extent conflicting. The points that 
will require consideration are:- 

1. What is the exact position of an infa.nt in this respect; 
2. Whether the rule of law appltcebleto an infant should be extended to the case of 

an idol.by analogy. 
As regards infants an examination of the various decisions of the several High 

Courts in India will disclose a clear conflict of opinion. 
The views of the Calcutta High Court will appear from the following cases: 
Ky/ash Chandra Sirkar v. Gooroo Chum Sirkar{.W., (Jackson and Glover, JJ.); Eshan 

Chunder Safooi v. Nnndemoni Dasif..1.fil., (Sir Richard Garth, CJ. and Cunningham, J.); 
Raghub~f D~y~/ Salw v. Bhikya LJI Mi~s@fiµJ., (Fi@td and O'Kinealy, JJL)i, LCJ{{fi Sht:Q 
Chum Lal v. Ramnandan Dobeyusa, (Trevelyan and Ameer Ali, JJ.); Ram Swarup Lal v. 
Shah Latafat Hosseinill.1, (Pratt and Mitra, JJ.); Sheikh Abdul Kestm v. Thakur Das 
Thekurus», (Rankin, C.J. and C.C. Ghose, J.) and Mahesh Chandra Bayan v. Manindra 
Nath DasWJ.J..1 (Mukherjea, J.). · 

The folowing opinions showing a. certain amount of conflict can be gathered from 
these cases: · 

1. The bar imposed by sec. 7 of Act VIII of 1859 (corresponding, to sec. 43 of Act 
XIV of 1882 and Or. 2, r. 2 of the present Civil Procedure Code) was not available 
against a minor when the omission in the previous suit was due to the 
negligence of his next friend. "There is no law which prevents a minor, when he 
comes of age, suing in his own name for anything that his guardian, either 
through ignorance or n@glig@nc@, has omitted to prosecute."[Koytash Chun'1er v, 
Gooroo ChumD.il]. 

2. Where a Court has reason to believe that a suit is lawfully brought by a party 
who has a right to bring it on 
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Itie·-e~t.ria.-.· Hlgh-.:.couit .elsc..nas ... -~aken":the···same·View:-asin·····Sheo Churn· -v, ··Ram 
Nendenus: and has further extended the rule to the case of a ward of Court in Mathura 
Singh v. Ram Rudre Pratapwu. 

The Lahore High Courtalso has taken the same view and has refused to follow the 
Full Bench decision of the Bombay High Court. See Punnun Mal v. Bishamhar Daya/Lm. 

keeping ourselves confined to the bar imposed by .or, 9, r. 9, C.P. Code, we may 
proceed to examine Jh.e legal position of the infant with reference to the following 
cases. 

( 1) When the minor' institutes a fresh suit in respect of the same cause of action; 
(2} When the minor Instltutes a suit for setting aside the adverse decision in the 

previous suit; 
(3) When the minor makes an application in the previous suit­ 

(a) for a review of the adverse decision, 
(b) for otherwise setting aside the adverse decision. 

"Bet short .of fraud being .estebllsned and fraud not only on one side but on both, 
i.e., on the part of the then Plaintiff and on the part of the present Plaintiffs then 
guardian, we know of no right which the present Plaintiff can now have to dispute 
the v~li~ity gf the decree which became finol.. :Evern if that ·guardian was 
negligent and through her negligence did not properly protect the interests of the. 
minor in the previous suit, the minor is still bound by the Decree, so long as the 
guardian did not act fraudulently and in .collusion with the minor's then opponent. If 
the law was otherwise, no person could be certain of the finality of. any decree 
obtained against a minor, whether the minor had been a Plaintiff or a Defendant in 
the· suit." . _ 

........ :;; ~ - ··:·""I!' - -.-·.-,-."'. -.-- -- ···:~- - - • - - .. "! -.-- '." , "' _ --· - .. 

~ Page: 960 

according to the lawas administered in England the gross negligence of his next friend 
would entitle an infant- · 

(1) to obtain avoidance .of proceedings taken on behalf, as also, 
(2) to .institute a fresh suit in respect of the same cause of action. 
The rule of English law was applied here as principles of justice and equity. 
The Bombay High Court has recently taken a contrary view in Krishnadas 

Padmannava ~ao v, Vlthoba Anneppeus». The Full Bench now holds that gross 
negligence apart from fraud or. collusion on the part of the next friend or guardian ad 
/item cannot be made the basts of a suit to set aside a decree obtained against him. 

In this case Beaumont,. C.J.,. doubted if the Englisti rule of law in this. respect was 
correctly appreciated by the Cal~utta High Court in $heo .<;hurn v. Ram Nendenusa. 

The views of the Madras High Court wtll.appear from the following .cases: 
Gottepetl Subhanna v ; Gottepati Neresemmeuss; (Sankaran Nair and Spencer, JJ.}; 

Chunduru Punnayyah v. Rajam · Viranna!.lli., Kari Bapann.a v. verremmetsu, Ananda Reo 
v . Appa Rao!.ill and Haji Mohammad Shadak v, Burro, \(enkata Komerejuus», 

The Madras High Court has taken. the same view as in Sheo Chum v. Ram Nandan 
Lill. 

The Allahabad High Court also has· taken the same vi~W a~ in Shea cnum V1 Ram 
NandanLill in Siraj Fetme v, Mah[11t.id AfiW. 

In an earlier case in Dau/at Singh v. Raghubir Singh(!W. the Court observed: 
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In this case Sir George Rankin laid stress on the fact that the lady was not at ~II 
appointed by the Court as a guardian ad !item as was required by Or. 32, r. 3, C.P. 
Code. 

The decision of the Judicial Committee in Musammat Rasidunnissa v. Mahammad 
Ismail Khanf.lll is not authority for the extreme view taken by Sulairnan, J., in Siraj 
Fatma v. Mahmud A/iill. There, in one case, the guardian ad /item, being a married 
woman, was disqualified by sec. 457 of the Code of Civil Procedure of 1882 from being 

v. Mahmud Af;m. seems to have taken the view that the next friend or the guardian ad 
!item ceases to represent the minor as soon as he renders himself removable by his 
negligence or failure to do his duty. In my opinion, this is taking an extreme view of 
the csss and, if introduced> Is likely to \;f~9t~ an appallin~(confusion. This may be a 
very good ground for re-opening any decision or order consequent upon the negligence 
of the guardian or next friend by an application in that very suit. But I am not 
prepared to say that when a minor is once properly represented, he will cease to be 
represented thus without an order from the Court. The case Shaik Abdul Karim v. 
Thakurdas Thakur.Jlil is rather an authority in support of the view I am taking. There a 
minor and his mother were sued and they were described as Sudhamayee Debi, widow 
of late Ramlal Thakur, and Thakurdas Thakur; a minor by his mother and certificated 
guardian, the said first Defendant. No one was formally appointed by the Court as 
guardian ad /item lor the minor. A pleader appeared on behalf of the Defendants for 
taking adjournments for filing written statements. There was a substantial defence to 
the suit, but that defence was never raised. The suit was ultimately decreed ex parte. 
It was held that the minor was not properly represented and the decree was a nullity. 
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So far as the first case is concerned, it must now be taken to be the settled law that 
the provisions of sec. 44 of the Indian Evidence Act cannot be extended to cases of 
gross negligence; .venkete Seshayya v, Kotiswereusa, 

Assuming, therefore, that in the previous suit the minor was properly represented 
and that suit was dlsmlssed for default under Or. 91 r. 8, C.P. Code, it seems difficult 
to maintain the position that a fresh suit in. respect of the same cause of action would 
be maintainable ~y tll~ mtnor on the 9round that the previous order under Or. 9, r. 8 
was due to the negligence of the next friend. The bar is a statutory one and It does not 
make any exception in favour of an infant. 

The only way in which such a fresh suit can be urged to be matntalnable in spite of 
the barring provision contained in Or. 9, r. 9. C.P. Code, is by holding- 

(1) that as soon as the next friend or guardian ad !item of a minor in a suit 
becomes negligent, or, in the language of the statute, "does not do his duty" (Or. 
52,. r. 9 and r. 11, C.P. Code) and thus becomes removable by the Court under 
Or. 32f r. 9 or 11, C.P.C., he ceases to represent the minor in that suit, though 
an order removing him is not .ectuellv made; 

(2) that, at any rate, as soon as by failing to do his duty a next friend or a guardian 
ad tttem renders himself liable to be removed, it becomes the duty of the Court 
to proceec m it p~r~ic;~1lar manner in that suit and the Court is not competent to 
proceed in any other way in that suit and therefore any order made thereafter 
without removing the next friend or guardian ad !item is an order "delivered by a 
Court not competent to deliver it" within the meaning of sec. 44 of the Indian 
Evidence Act. 

Mr. Justice Sulaiman in Siraj Fatma 
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be answerable for the negligence of his next friend .. No negligence can be Imputed to 
an infant. It might very w~ll be said that when a suit .bY a minor by his next friend is 
dismissed for default of th~ next friend due to the negligence of such next friend, the 
minor will always have a sufficient cause for non-appearance and will thus be entitled 
to have the order of dismissal set aside. · 

The next question .ts .towhat extent this should be extended to the case- of an idol 
which, as ajuristic person, is from its very nature under perpetual incapacity to look 
after its own interests, if ahy. 

It is now well settled that an idol is recognised as a juristic person capable of being 
the subject of legal right and duty. But this is only in an ideal sense. 

In Promotha Nath Mullick v. Pradhyumna Kumar Mullickill,., Lord Shaw in .deji,vE?ripQ 
.... thejud.g.roent.,,o.f.,tl:u~ . .;.;lt.1cr.l•i·~~J.~~mtbt.1ee=easerv·ed"4:tlat-;·'·'"······'L ... ,==c=•"=="""'~''"'"~····,,~,,,~,., . .,,,: .• ,""""'"":='= 

"a Hindu' idol is according to lonq-estebllshed authority I founded upon the 
religions customs .cr the Hindus and the recognition thereof by courts of law, a 
juristic entity. It hasa-jurtdtca! status with the power of su·ing and being .sued. Its 
interests are attended to· by the person who has the deity in his charge and who is 
in law its manager wtth all the powers which would/ in such circumstances, on' 
analogy, be given to the, manager ofthe estate of an infant heir." 
His Lordship characterised this doctrine as firmly established . 
.In this case their Lordships likened the deity to a human being. Their Lordships 

observed that 
"the duties of piety from the tlrns of the consscranon of th~ idol ~r~ duties to 

something existing which, though symbolizing the. Divinity, has in the eye of the 
law a status as a .separete persona. The position and rights of the deity must, in 
order ', to .. workthis out both .. [nreqardto its pres~rvat,ion,. its maintenance and the 
services to be performed, be in the charqe of a human belnq, Accordlnqlv he is the 

...... ~.;..,,~.·-~ .. _::..- .. _~ --- - .. - _- .. _ .. - _:_ : :..:.. ~ ..; - .. -·;..·-~ .. -' "~ .. -- - -- _._._. __ -- ------ :- ~ ,;.- -- _ ;.. .. - - · .. ·;;, - .. -- ;..--- .. _ ;-·L:'~'.-.: .. --- - - - - .. 
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appointed . a guardt'n ~cl llt:~ljJ .c:tncl•··. in. (3.nother -. ca.§,e.the proposed guardian was 
disquaiifi@d,h~ving·.an iQ~i.~~~t ~dv~rse totbat ·offhe rnlpor. .' 

l am also no~ .· prep~f~dfa ~9 accePt ~pe contentj,'Qn that the Court . becomes 
incompetent to make the qrder of dismissal as soon as the next friend ceases to do his 
duty. · · 

As regards the second .c~se, namely, when the mi.no~ seeksto assail the previous 
order or dectslen c:tfld brinQ.$ a suit for the purpose >of setting aside that .order, 
obviously. Or. 9, r. 9, c.P, ,Cod~ is no bar to such a ~.µit. It is not a suit in respect of 
the same cause otactton. It is the previous orderJt~elf which supplies the. cause of 
action for the present suit. Jn .rnv oplnlon the law that has developed in India in 
allowing .(;I. minortq~ss~il.,bY a. sulttne order or declston in bar .. Qn the ground of the 
negligence of the n~xt frJe9d.~hould not. be disturbed. Even if it be held that the 
remedy in ··this respectis n()t .. by a sutt but by an a~l'ii~atiM. in the previous suit, the 
suit may be treated.as such an ~pplication. . · 

As regards the third case, nar:pely, when the infarrtapplles inthe previous suit itself 
for a review of the "'dverse declslon, I am inclined to the view .that negligence of the 
next friend. should afford a 9009 ground for the purpose, _ 

A reading of the relevant Ind.ian decisions above .referred to will show that they are 
ultimately based onthe pronouncement of SirR; MaHns, y.c., in Hoghton v. Fiddeyrw... 
In that ve.ry case it was observed that an infant can be guilty of no negligence and 
cannot 
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In Masjid Shahidgunj v. Shiromenl Gurdwereuu, their Lordships of the Judicial 
Cornrnittee observed that the procedure in India takes account necessarily of the 
polytheistic and other features of the Hindu religion and recognises certain doctrines of 
Hindu law as essential thereto, e.a.; that an idol may be the owner of property. The 
procedure of our Courts allows for a suit in the name of. an idol or deity though the 
right of suit is really in the shebelt: Jagadinclr~ V. HIJl'ntJnta Kumar/ml. 

In Prosanna Kumari Debya v. Golap Chand Babuf..ill, it was observed+ 
"It is only in an ideal sense that property can be said to belong to an idol, the 

possession and management of it must, in the nature of things, be on trusted to 
some person as shebait or manager. It would seem .to follow that the person so 
entrusted must of necessity be empowered to do whatever may be required for the 
service of the idol and for the benefit and preservation of its property at least to as 
great a degree as the manager of an infant heir. If this were not so, the estate of 
the idol might be destroyed or wasted and its worship discontinued for want of the 
necessary, funds to preserve and maintain them." 
Though an idol is thus recognised as a juristic person capable of suing and being 

sued, strictly speaking it has no material interest of its own. The efficient subject of 
the rights ascribed to an idol must ultimately be some human h~lr'I~~. It must bB thgy 
who enjoy such rights and if law protects such rights, it is because of the existence of 

his right as shebett, The right to sue accrued to the Plaintiff when he was under age 
and this saved the limitation. 
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.shebett custodian of the idol and manager of its estate;" 
Their Lordships quoted with approval what their l6rd~hi~~ t~r,med "a useful 

(narrative of the concrete realities of the position" from the judgment of Sir Asutosh 
Mookerjee, J., in Rambrahama Chatte1jee v. Kederneih Banerjeeill which in short 
shows that the deity is conceived as a living being and is treated In the same way as 
the master of the house would be treated by his humble servant. 

Though the deity is likened to a human being, it is not dear whether the idol gets 
recognition as a possible subject of rights in its own interest or whether it is 
recognised because of the existence of some ultimate human interest of those 
benefited directly or indirectly by the debutter. The idol is recoqnised as a juridical 
entity, but its juridical personality is only the technical means of developing the 
juristic relations between the several human beings differentiy interested in the 
institution, TM ido! i~ the owner only ~n an ideal sense. Its ~nJoym~flt is an ideal 
enjoyment. The real material enjoyment and interest must ultimately be with some 
human being; otherwise it is difficult to see why law should concern itself with the 
matter. 

In Maharaja Jogadindra Nath Roy Bahadur v. Rani Hemanta Kumeri Devim, their 
Lordships observed: - 

"There is no doubt that an idol may be regarded as a juridical person capable as 
such of holding property though it is only in an ideal sense that property is so 
held." .... "The possession and management of, the dedicated properties belong to 
the sbebeit and this carries with it the right to bring whatever suits are necessary 
for lhe prof:ediM bf tM property. Every sucn right of suit Is vested in the $Mban, 
not in the tdol." 
It may be noticed that in this case the suit was not by the idol represented by its 

snebeit but by the shebait himself as sbebeit: in enforcement of 
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(t4) LR. 64 I.A. 203 : s.c. 41 c.w.s. ·968 (1937). 

• Appeals frorn Original Decrees Nos. 152 and 180 of 1938 against the decree of the Subordinate Judge, First 
Additional Court, Alipote,District 24 Parqanas, (Kumud Bandu Sen, Esq), in Title Suit No. 1 of 1936, dated the 
22nd Mar.ch, 1938. 

(Sl 41 C.W.N. 1349 (1937). 

<1> 36 C.L.J. 478 (1922). 

<21 Lit 52 I.A. 245 : s.c. 30 C.W.N. 25 (1925). 

(2l LR. 62 l.A. 246 : s.c. 30 C.W.N. 25 (1925). 

(J) LR. 31 I.A. 203 : s.c: 8 C.W.N. 809 (:1904). 

(2l LR; 52 LA 245 : s.c. 30 C.W.N. 25 (1925). 

(J) LR. 31 I.A. 203 : s.c. 8 c.w.N. 809 (1904). 

(4> 35 c.w.s. 768 (1931). 

(Sl 41 C.W.N. 134~_{+!?37). 

16145 C.W.N. 6~~ (1~40). 
(7) 45 C.W.N. 709 (194iJ. 

(8> L,R. 15 I.A. 156 {1888). 

\Sal LR. 49 I.A. 144": s.c. 26 C.W.N. 697 {1922), 

(9l I.L.R. 54 All. 648 ( 1932). 

c1oi I.LR. [1939) Born .. 840, 

<11>LR. 361.A. 168: s.c. ls C.W.N.1182 (1909). 

(t2lLR, 19 l.A. 108 (1892) .. 

(!Jl LR: 4g I.A: 143 : s.c. 2g C.W.N. Mi U~~i); 

such ultimate human concern. The idol as the Juric:Hcal person only affords the 
technical means .. of deYE;!lqpirg. the· juristic, relations between those ultimatt\?IY 
inteteateg in the endowed prop.erty and th@ strangers. The so-ealled inter~!t of the id61 
is merely an ideal interest very dif(erent from the Interest which an \nfant has in his 
property. The introduction ofthe)dol and its recoqnltlon as a. juristic person are more a 
matter for the procedure-and tqe ... procedure in In(1ia recognises the idol as having a 
locus stena! in iudido; Musjid,{>bahidgunj v: Shtromeni Gurdwara~. The real. material 
interest and enjoyment lie "Yith some human being9~ It .is the concern of. these 
interested persons to see how 'bestthey will. protect .anq preserve thetr lnterests and in 
this respect when the properly represented idol is brought before a Court of law, that 
proceeding is· more analogous to the one brought ·by GI few. persons. representing (! 
multitude under Or. l, r. 8~ C.P. Code, than the suttbv a n~xt friend in the name of an 
infant, for the protection· .. of that infant's own interest. Negligence of the person or 
persons representing the idol (9r more correctly, the interest of the ultimate multitude 
havin~ interest i.n the enc;i9wrrwot) ~hould not be available for the purpos@ of avoiding 
the result of thatlitigation: Venkata Seshayya v. Kotiswara!.llID... 

As I have held that the present suit is not in respect of the same cause of action as 
the Title Suit No.196 of 1,933 and that the idol was not properly represented in that 
suit, Or. 9, r. 9, C.P. Code is no bar to the present suit. The appeals, therefore, fall on 
this ground and· I agree thatthey should be dismissed. ·· · 
P.C. 
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Dlsclahnor: While every effort is made to avoid any mistake or omission, this casenote/ headnote/ Judqment/ act/ rule/ regulation/ circular/ 

(47l A.I.R. [1940) Lahore 205. 
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l43l A.LR. (1925] Mad. 258. 

l44l A.J.R. [1940] Mad. 810. 

(4Sl [1894) All. W.N. 141. 

(lSlJ.l.R. 22 cal. 8 {1894)". 

(.Wl I.LR. 14 Pat. 824 (1935). 

r3s> I.LR. 10 Cal. 357 (1684). 
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1§51 
Dec. 19 

1071 

Before Mr. Justice Bhqgwati and Mr. Jus~ice Cha.inani. 
SHltEE MAHADQBA DEVASTHAN (ORIGINAL PLAµ"l'T~FF), APPELLANT 
v. MAHADBA. RAl\lIJl BIDKAR AND O'J'HERS (0RIGIN.\L DEFENDANTS), 

RESPONDENTS.* 

Hindu. idol -Shebatt himsetf not in a position to file·. suit as . next friend 
of idot~Right of another person to file suit in nq,me of. idol m:ting 
as its next friend·~Grant of inam. for carrying on . worship, Naivedya 
and . festival of god-Grantee, his sons and grandsons enjoined that 
tJ:iey should go on spending Akar of lands for ·expenses-Nature of 
crrnnt-"dlHiri'' .1M«ntnH 9f, 
Where the manager or the shebait himself is not in a position to file 

a suit as the next friend of an image or an idol, )t is competent to 
another person next in succession to 'the office o! the manager or the 
shebait, to file a suit in th~ name of the image or th!3 idol acting as· its 
next friend. • 

A Hindu image or idol is a juridical person capable of holding pro­ 
perty and also capable of suing or · being sued in regard thereto. If the 
suit is filed . in th~ name of the. image . or idol, the image or the idol 
would be a proper plaintiff, though ofnecessity it would have to be re­ 
presented in the suit by its manager gr shebait. · If the manager or the 
shebait on the other hand, chooses in vindication of ,his: rigpt to sue for 
the protection of the properties to file a suit in his own name, he may 
do so.' Bu! !ha! w6Uld b~ M Mi• 'tO Urn right of tno imll{!Q OF tbg idol to 
file such a suit if it chose to do so. These rights can be exercised only 
by the one or the other and, not by both; so that if the cause of action 
was prosecuted to judgment by one of them, it would be merged in a 
decree properly passed in favour of the plaintiff and the defendant can­ 
not be proceeded against any more . in respect of the same cause of 
action. 

Kazi ~assan v. Sagun Balkrfahna,:'l followed. 
Jagadi1tdra v. Hemanui/" distinguished. 
Sri Iswar SricJ,har v. Johar Lai,:$) referred to. 
In 1930, Waman the then Vahivat(lar of Shri Mahadoba Devasthan 

Mauje Theur, Kasbe Poona, alienated some of the lands granted in inam 
to t~e Devasthan. by the Peshwas ... The ... grant was originally" made .. in the 
nAm! · ot ono GnnoH · · tot th@- pat pose or··clltrrrng on me wor5hipj 
Naivedya and the festival of the god, and the grantee, his sons and 
grandsons were enjoined that ijiey should go on spending the Akar of 
the lands for the expenses connected therewith. In 1946, Waman's son 
Keshav, describing himself as the Vahivatdar of the Devasthan, brought 
a suit in the name of the idol against the alienees (defendants Nos. 1 
and 2) and Waman (defendant No. 3) challenging the alienation and 
asking for a declaration that. the lands were of the ownership of the 

*First Appeal No. 434 of 1948. 
<1> (1899) 24 Bom. 170. <'J (1904) 32 Cal. 129. 
(•1 [1945J A. I. a. Cal. 26~. 
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<•> (1890) 15 Born. 625. <1> (1904) t, R 31 I. A. 203. 

Devasthan and that the plaintiff was entitled to recover their possession 
from the defendants, The trial Court holding that Waman and not 
Keshav "was the Vahivatdar dismissed the suit on ·the ground that 
Keshav was not entitled to bring it. . On appeal questions having been 
raised as regards the maintainability 0£ the suit 'and the nature of the 
grant: 

Held, (i). that the suit was properly filed in the name of Shri Maha­ 
doba Devasthan-the image or idol-by its Vahivatdar · Keshav; 

(ii) that Waman being the person who was alleged io have unauthorl­ 
sedly alienated the suit properties, could not be ·appointed the next 
friend of the plaintiff, and therefore, Keshav the next Vahivatdar after 
Waman rightly acted as the next friend of the plaintiff in the matter of 
the institution and prosecution of the suit; 

(iii) that the grant was primarily a grant to the religious foundation, 
that is, Shri Mahadoba and not a grant to Ganoji for his own benefit or 
for the benefit of liis sons, grandsons etc. with only· a charge in favour of 
the idol. 

(iv) that, the!:efore, the suit was wrongl; dismissed. 
Maharaja Jagadindra v. Rani Hemalata,f'> Sh1·i Ganesh Dharnidhar 

v. Keshavrao,<"> referred to. 
FIRST APPEAL . from the decision of B. K. Khade, Esquire; 

Joint Civil Judge (Senior Division) at Poona in Civil Suit 
No. 36 of 1946. 

Suit for declaration. 
Certain lands situate in the villages of Lohagaon and Kes­ 

nand in taluka Haveli of district Poona were granted in Inam 
in 1772 by Shrimant Madhavrao Peshawa to the Devasthan 

c,f Shree Mahadoba Mauje Theur, Kasbe Poona. The sanad 
was issued in the name of Ganoji bin Rakhamoji Waghule as 
the devotee of Shree Mahadoba god. It ran as follows: - 

" ...... Thus in all two chawars land measuring in all two hundred and 
forty blghas with the aforesaid boundaries together with twofold Sar­ 
deshmukhi rights both in Swaraj and Mongalai and one-third Inam 
together with Kulbab and Kulkanu (customary rights and rules), with 
the existing taxes and those that will be levied in future, together with 
water, trees, timber, stone and treasuretrove excluding the rights of 
Hakdars, has· been given to you for the expenses of Puja of Shree, 
Naivedya and festivals by creating a new grant or agreement from the 
Government. Therefore you, as stated above, should get the two 
Chawars of land transferred to your ownership, and you, your sons and 
grandsons should go on spending the Akar of the aforesaid llRJ.ds for the 
expenses in connection with the worship, Naivedya and festival of the 
Shree." 

Ganoji and after ·him his descendants made vahivat pf the 
lands as trustees in accordance with the sanad, but on Janu­ 
ary 29, 1930, Waman (defendant No. 3) who was the then 

1951 
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"The possession . and management of the property .belcnging to the 
Deity must be in the nature of things be entrusted. to some person as 
Shebait . or manager, A Sheba~t .Is, by virtue of his office, the adminis­ 
trator of the property attached to the temple of which he is a Shebait. 
The devolution of. the office of Shebait depends upon the terms of the 
deed by. which it is created. Wllere there is no provision in the deed as 
for the • succession,··. the title to the properly or to the management and 
control of the property as the case may be, follows the line of his 
inheritance from the founder. The instrument of grant ex. 81 shows 
that the Office of Shebaitship 'and manager was bestowed upon defend­ 
ant No, 3's ancestor Ganoji Rakhamaji .by Sbreemant Madhavraci 
Peshwa from generation. to generation. Defendant No. 3's father Chirn­ 
n~ji Ravji was a Shebait and manager till his death. Defendant. No. 3 is 

The trial Judge held the existence of the Shree Mahadoba 
Devasthan and the grant of the suit properties ·to the said 
Devasthan proved .. · He also held proved that Ganoji bin 
Rakhamoji, the anscestor of the defendant Nb .. 9, was a trus­ 
tee and his trusteeship was ·hereditary. He, jhowever, came 
to the conclusion that Keshav w.as not the Vahivatdar and was 
not entitled to bring the ·suit . on behalf of Shree Mahadoba 
Devasthan.. He, therefore, dismissed the suit without going 
into. the remaining . issues regarding the validity. of . the alie­ 
nation, Ilmttation, etc. He observed in his judgment as 
follows:- 

On June 6, 1946, while .Waman ,was alive his son Keshav, 
describing himself as the Vahivatdar of the Devasthan, 
brought a suit in the name of the idol challenging the ·sale and 
asking for a declaration that the lands were of the ownership 
of Shree Mahadoba Devasthan and that the plaintiff was 
entitled to recover possession and mesne profits of the requi­ 
sitioned lands from the. ,Government and of Survey No. 245 
from the defendants. The title· of the plaintiff was as follows: 

"Shree. Mahadoba Devasthan Mauje Theur Kasbe Poona by its Vahi­ 
vatdar+Keshav Waman Waghule." 

The defendants inter a.lia pleaded that Keshav was not the 
Vahivatdar, Waman being the Vahivatdar of Shree Mahadoba 
Devasthan, that the suit properties were not the Devasthan 
properties, that the alienation was valid and binding on the 
plaintiff and that the suit was barted by limitation. 

Vahivatdar of .the Devasthan sold some of the lands Jo Mahadu !951 

and Gunaji {delendanis Nos. l and 2) as though ipe lattds }Velie SHREE 

of his ownership. All the alienated lands excepting · Survey ·• MAHADOBA 

No. 245 were later on -requisitioned by the Ggvern~~nt for DEv~~THAN 

Military purposes: MAHADBA 
RAMAJI 
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The plaintiff appealed to the High Court 

.S. H. Lulla with.R. N. Bhalerao, for the appellant. 
Y. V. Chandrachud, for the respondents Nos.· l and 2. 

BHAGWATI J. This is a first appeal from the decision of the 
learned Joint Civil Judge (S. D.) at Poona who dismissed the 
plaintitI':;i :i!Yit, 1'.Qe, plaintifUs the· Shree Mahadoba Devas­ 
than, Mouje Theur, Kasbe Poona, by its vahivatdar Keshav 
Waman Waghule, and the ;mit was filed by the plaintiff thus 
described against the original defendant No. 3 who was the 
then vahivatdar and the father of Keshav Waman Waghule 
and defendants Nos. 1 and 2 who were alienees of certain pro­ 
perties alleged to belong to the plaintiff for two declarations, 
one that the sale deeds of the suit lands were void and the 
lands were .of the ownership of Shree Mahadoba Devasthan, 
and twp, that the plaintiff was entitled to recover possession 
of S. Nos. 2~0A, 242, 243 and 244 from the Government and 
recover possession of S. No. 245 from the defendants and costs 
of the suit. The defences which were taken up were· that 
Keshav Waman Waghule was not the vahivatdar, defendant 
No .. 3 bging the vahtvatdar of Shree IYMi.i\QQ~~ Devasthan, 
that the suit properties were not the Devasthan properties, 
that the alienations we're valid and binding on the plaintiff. 
and that the suit was barred by limitation, the defendants 
having been in adverse possession of the properties for more 
than the prescriptive period. The learned trial Judge held 
the. existence of the Shree Mahadoba Devasthan and the grant 
of the suit properties to the said Devasthan proved. He also 
held proved that Ganoji b·in Rakhamoji, the ancestor of ori­ 
ginal defendant No. 3, was a trustee and his trusteeship was 
hereditary. He, however, came to the conclusion that Keshav 
Waman Waghule was not entitled to bring the suit on behalf 

H}51 the Shebait and manager since 1910. The evidence shows that he is 

8 . still the manager and Vahivatdar of the property of the Devasthan. So 
rvJ!~~~BA long as he holds the office of Shebait and is alive, his son is not entitled 

·DEVASTHAN to bring a suit as Vahivatdar of the Devasthan and challenge the 
v. .. alienations of the property belonging to the Devasthan, The suit brought 

l\~AHADBA . by Keshav as the manager and Vahivatdar of the plaintiff Devasthan 
~.TI for a declaration that the alienations are not binding upon the 

Ehagwati J. Devasthan and to recover possession of the alienated property Is not 
competent. Keshav is entitled to bring a suit to recover possession of 
tbe prgp~rty ilnw; the demise of his father, This Is of course subject 
to the law of Limitation. So far as this suit is concerned, . it is not com· 
petent. The next question, therefore, whether the alienations are valid 
or not does not survive." 

r19521 L .l INDIAN LAW REPORTS 1074 
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of Shree Mahadoba Devasthan. He, therefore, dismissed the 1951 . 
plaintiff's suit without recording his findings in regard . t.o SHREE 
issues. Nos .. 5, 6,. 8, 9 and 10.. This appeal has been filed by th$ MAHADOBA 
plaintiff against that. decision of the learned trial Judge. DEvA;.THAN 

The main •. question which has been agitated by Mr. Lulla MR~~: 
for the plaintiff is that even if the 'Iower Court came to the - 
conclusion that K~shav Waman Waghule was not the vahivat- BhagwatiJ. 
dar of the Shree Mahadoba Devasthan, the order of dismissal 
was not justified because the plaintiff was Shree · Mahadoba 
Devasthan to whom the suit properties belonged, 'and the 
mere fact of the suit· h~vi~S been .~iled in ilj~ Jli\m~ ot. Shrnlf 
Mahadoba Devasthan by Keshav Waman Waghule describing 
himself as its . vahivatdar did not vitiate the suit. · Shree 
Mahadoba Devasthan is a description of the institution where 
the image of Shree Mahadoba has been installed and is wor- 
shipped, The image of Shree Mahadoba is, as has been held : 
by Jhe. Privy Council, a juridical person and capable of hold- 
ing property .and also capable of suing or being sued. The, 
contention, however, which was urged by the defendants and 
which found favour with the learned trial Judge was that 
even though the image of Shree Mahadoba was a juridical 
person the whole . management of the properties belonging to 
the image couldbe and was carried on by its shebait or its 
vahivatdar and the right to sue fgr the protection of the pro- 
perties 'belonging to the image of Shree Mahadoba . was vested 
in theshebait andnot in the image or the idol. .. Reliance was 
placed in support of this contention on the . observations ·of 
their Lordships of the Privy Council in Jagadindra . Nath 
Roy v. Hemanta Kumari. Debi,<11 where Sir · Arthur Wilson 
observed ·. (p. 141): 

"But ·assuming the religious dedication to have been of the strictest 
character, it . still. remains that the possession and management of the 
dedicated property· belongs to the shebait. And this carries. with it the 
right· to bring whatever suits· are necessary for the protection ot the 
property. Every such ri~ht Of suit is vested in ~h~ §h~~j\H1 m~~ in the 
idol. And -In the ·present case the right to sue accrued to the plaintiff 
when. he was under ... age. . The case therefore falls within. the clear 
language of s. .7. of the Limitation Act .... " 
These observations were· particularly relied on . for the pur­ 
pose of showing that th~ suit for setting aside the .alienations 
complained ,of could . not be filed. in the name of. Shree Maha­ 
doba Devasthan at all 'but could only be filed in the name ,of 
the shebait for the time being who was .Warnan Chimnaji 

(I) (1904) 32 Cal. 129, s. c. L. R. 31 r. A. 203, s. c, 6 Born, L. R. 765. 
J:,ino.-I LR 12-6 
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Fl (1904) L. R. 31 LA. 203, s. c. 6 
Born. L. R. 765. 

121 [19~5] A. I. R. Cal. 268. 

1951 Waglmle, original defendant No. 3. These observations of 
SHREr.: their Lordships of the Privy Council were: however, made in 

MAHAnonA a suit which was a suit for recovering possession of the· pro­ 
DEVASTHAN 

1,. perty belonging to the idol against the persons who had dis- 
MAHADBA possessed the idol of the same. The shebait of the idol was 

HA.MA.JI then a minor. The idol l#M no doubt J juridical person ;an\i 
Bhagwati J. capable of suing or being sued; but even there the suit could 

be brought in the name of the idol by the shebait and the 
shebait was a minor with the result that their Lordships 0£ 
the Privy Council held that the right of possession and mana­ 
gement of the dedicated property having belonged to the she­ 
bait whatever suits were necessary for the protection of the 
property could also be brought by the shebait. There is no 
doubt that the words "not in the idol" are a part of the sen­ 
tence which was used by their Lordships: "Every such right 
is vested in the shebait, not in the idol." Their Lordships of 
the Privy Council were, however, concerned with a case where 
even if the idol being a juridical person capable of holding 
the property could have filed the suit for recovering posses­ 
sion of the property of which H was dis~M~~gggd, that suit 
could only have been filed though in the name of the idol by 
its shebait and the shebait being a minor, they had got to 
consider what the position would be if the shebait was the 
person who could and should have filed the suit in the name 
of the idol for recovering possession of the property. We are 
of the opinion that their Lordships had not their attention 
focussed 'on Uris aspect of the question, namely, whether a. 
suit could have been filed in the name of the1 idol by the she­ 
bait apart from the shebait vindicating his right of possession 
and management of the dedicated property and filing a suit 
for the protection of the same. This dictum of their Lord­ 
ships of the Privy Council was considered by a. Division Bench 
of the Calcutta High Court in the case M Jryvti Prasad V. 
Jahor LalY> In the course of the judgment Biswas J. observ­ 
ed as· follows (p. 277): 

"On the· first point, the appellants' sheet anchor is the dictum of Sir 
Arthur Wilson in the Privy Council case in Maharaja Jagadindra Nath 
Roy Bahadu:r v. Rani flemanta Kv.mari ·Debi,<'> that the right of suit is 
vested. in the shebait, and not in the idol, but as has been explained in 
various decisions this does net and cannot mean that a Hindu idol is 
incapable of suing. The. power of suing (as also being sued) undoubtedly 
resides in the. idol, though ex necessitate rei the power must be 

INDIAN LAW REPORTS (1952] 107.6 
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1951 

(J) [1925] L. R. 52 I. A. 245, s. c. 
Born ... L; R. 1064, 

1•1 (1940) L. R. 67 I. A. 251, 264, 
s, c. 42 Bom. L. R; llQQ. 

@x@rci9C!d by 1md throusn n· sgntient b@ing· nmnm.mting th@ idol. As 
was pointed out by Pal .J". in. Tarit Bhusan Rav v. Sree Sree Is1i..ar 
Sridhar Salgram Sila Thaknr,<11. where this question is discussed, the J!i~~~BA 
suit in Maharaja Jagadindra. Nath Roy Bahadur v. nani . Hemanta DEVASTHAN 
KumariDebi<2> was not by the. idol represented by its shebait but by the e. 
shebait . himself as such to enforce the proprietary right .of the idol· in ~HADBA 
certain properties. The High Court had dismissed the suit as . barred ·by AM.VI 
limitation on the ground that as the interest was admitted to be in· the Bh ipwati J. 
idol, there was nothing to prevent· a suit being brought on behalf of the 
idol by the plainti1h mother during his minority, but the Judicial Com- 
mittee reversed the decision, holding that as the possession· and manage- 
ment of the dedicated property belonged to the shebait~ and this carried 
with, it the right . to. bring. whatever suits were necessary for the protec- 
tion of the. property, the -rlght to sue accrued to the plaintiff; and as he 
was 9. minor gt ths time, h@ could brinl! th@ nut , within thres YMn 
after he attained majority under s ... 7 of Act 15 of 1877 (corresponding 
to s, 6 of the present Limitation Act.). It is in this connection. that ·Sir 
Arthur WJlson made tlie observation on· which the appellants rely." 

The .Iearned Judge then proceeded _to quote the ·9bservatipns 
of Lord . Shaw . in pramatha Nath Mullick v, P,radyumna 
Kumar· Mullick<3> where· thetr Lordships of the Privy Council 
dwelling on the nature .of a Hindu idol expressly recognised 
it as a juristic entity and, observed that it has a juridical 
status with the power of suing and being sued; and also the 
observations off the Judicial Committee in Radha Binode 
Mandal v. Gopal Jiu Thakur,1'1 where a clear distinction was 
drawn between a. suit in. which the idol itself was' the plain- 
tiff and the suit in which . the plaintiffs were shebaits of the 
idol. The learned Judge then observed (p. 277) : 

'' ... ItJs quite true that a Hindu idol is a juridical person capable of 
holding legal rights only in an ideal sense, and i.t may also be, as \~as 
Indicated by Sir. George Rankin in the Privy Council derision in Masjid 
Shahid Ganj Mosque v. Shiromani Gurudwara Parbandhak Committee, 
Amristar,<•I that the procedure of our Courts only allows for a suit in 
the name of an idol, but nevertheless the position remains incontestable 
that a Hindu idol may. be a competent plaintiff in a suit in respect of 
property held or claimed by . it, and that this is a right' quite distinct 
from that which belongs to its shebait or shebaits to· sue on its behalf." 

Normally speaking a manager or an agent would not . be 
t6tt\~~t~nt te fil~ .Ii §\lit ini ·hi§ own nama in ' Fegnrd to .the 
affairs of his principal and such a suit even if brought by the 
manager would have to- be in the name of the principal. The · 
principal in ·the case of an image or idol is not an entity 

Pl [1941] 2 Cal 477, 531. <•J (1904) L. R. 31 I. A., 203 s. c. 6. 
Born. L. R. '768. 

<•> (1927) L .. R. 54 I. A. 238, · s. c. 
29 Bcm, L. '.R. 961. 
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SH REE 
MAHADOBA 

DEVASTHAN 
v. 

l\lIAHADBA 
RAMAJI 

capable of acting on its own, with the result that it has of 
necessity got to act through its manager or an accredited 
agent, who under the circumstances is the· only person cap­ 
able of performing these functions in the name of the idol. The 
shebait is in possession and management of the property 
belonging to the image or idol, and having 'such possession 

Bhagwati J. and management vested in him, it is only an extension of the 
principle of responsibility from the image or idol to the mana­ 
ger or to. me the other words from the principal to tbe agent 
to vest the right of protection of the property which is inciden­ 
tal to the right of possession and management. thereof by ·.way 
of filing a suit in connection with the same, in the shebait. 
The extension of the right in the shebait, however, does not 
mean that the right which the image or the idol as a juridical 
person has by virtue of its holding the property to file a suit 
in regard thereto is by any process eliminated. Both these 
rights can exist simultaneously, so that if the suit is filed in 
the name of the image or idol, the image or the idol would 
be a proper plaintiff, though, as observed before, of necessity 
it would have to be represented in the suit by its manager or 
shebait. If the manas-er or the shebait on. the other hand 
chooses in vindication of his right to sue for· the protection 
of the properties to file a suit in his own name, he may· just 
as well do so. But that would be no bar to the· right of the 
image or the idol to file such a suit if it had chosen to do so. 
Of course these rights either by the image or the idol or by 
-the manager or by the shebait could be exercised only by the 
one or the other and not by both; so that if the cause of action 
was prosecuted to judgment, it would be merged in a decree 
properly passed in favour of the plaintiff and the defendant 
could not be proceeded against ·any more in respect of that 
very cause of action. We are, therefore, of the opinion that 
the suit was properly filed in the name of Shri Mahadoba 
D~vssHurn th~ imRge 011 idoI by its vshivatdar Koshav Wuman 
Waghule. It. was, however, urged by Mr. Chandrachud that 
Keshav Waman Waghule was not in fact the vahivatdar, 
The vahivatdar for the time being was his father Waman 
Chimnaji Waghule, original defendant No. 3. Normally 
speaking again this would be the correct position and we 
have the 'analogy of suits filed on behalf of the minors and 
lunatics by their next friends. Where there is a testamentary 
~uardian or a certificated guardian, no body except such guard­ 
ian could be the next friend of a minor plaintiff. But if the 

[1952] INDIAN LAW REPORTS 1078 

.................... - ---··----- .. ------------------------ .. ------ ;,.. .. __ .,._ .. .., .., ., .. ~·------- ---- 

SCC Online Web Edition, Copyright© 2019 
Page 8 Saturday,Augusi 31,. 2019 
Printed For: Mr Ekramul Bari 
SCC Online Web Edition: http://www.scconline.ccm 
TruePrint™ source: ILR (Bombay) 

~~re® 
IONLINEf 
True Print"' 

www.vadaprativada.in

www.vadaprativada.in



interests of that guardian were adverse to those of the 'minor, 195::. 
he certainly could not be appointed the next friend . for t.b.e S~E 
purpose of the suit. Applying that analogy so far it is possi- MAHADOB.i\ 

ble to do so in the circumstances of the· present· case, no Court DEvA::THAN 
would appoint the manager or the shebait who was. himself a M;aADBA 
party to an unapthorised alienation as the next friend of the ~%\JI 

image or the idol whsre tha alieimtion wag being l!hnll~n~~d. Bhagwati J. 
The next friend. would. of necessity be some person other 
than the manager or the shebait of the image or the idol, and 
what better person. could. ever be found than the person next 
in order of succession of the shebaitship? In the case before 
us Waman Chimnaji Waghule was the person who was 
alleged · to have · unauthorisedly alienated some of. the suit 
properties. He could certainly not be appointed the next 
friend of the plaintiff for· the· purpose of instituting and pro- 
secuting this• suit. 'Keshav Waman Waghule, the son of ori- 
ginal defendant No. 3, was the next vahivatdar after. Waman 
Chimnaji Waghl.lle. It was 'therefore in the fitness of thil;)SS 
that he acted as the next f~iend· ~f the plaintiff in the matter 
of the institution: and prosecution of this suit. 

This is a commonsense point of view. If. any authority 
was, however, needed .in support of it, it is to' be found in a 
decision of our' appeal Court in Kazi Hassan v, Sagun Bal­ 
krishna."1 , In that case, the plaintiffs sued to recover posses­ 
sion: of certain lands alleging that they had be~n granted in 
wakf to their ancestor and his lineal descendants to , defray 
the expenses for, or connected with, the service of . certain 
mosque. Their father and cousins . who were impleaded as 
defendant No. 3 arid defendants Nos. 4 and 5 respectively were 
mutavalis ill charge of the said properties and were alleged 
to have illegally alienated some ol these lands and also ceased 
to render any service .. to the mosque, whereupon the plain­ 
tiffs alleged that they . had been acting as mutawalias in their 
stead. The. plaintiffs, therefore; claimed to be entitled as such · 
to the . management and enjoyment of tpe lands in dispute. It 
was contended inter alia - on behalf of the defendants that the 
plaintiffs could' not sue in the lifetime of .their father, defen­ 
dant No. 3, he not having transferred his rights to .them. And. 
the Court · held: · 

"that the· plaintiffs were entitled. to sue to have the alienation made 
by -their father and cousins set aside and the wakf property restored 
lo the service ol Hle mosque. They were not, merely beneficiaries, but 

<1> (1899) 24 Born. 170. 
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rnsmtsrs of the family er th~ mu~awaWi1 iln~ were the l'ersons ml 
whom, on the death of the existing mutawallis, the office of the 
mutawalli would fall. by descent, if, indeed, it had not already fallen 
upon them, as ·alleged in the plaint, by abandonment and resignation" .. , 

This case is authority for the proposition that in the absence 
of the manager or the shebait himself being in a: position to 

13hagwa.ti J. file a suit as the next friend of the image or 'the idol, it would 
'be competent to another person even the beneficiary apart 
from his being the next in succession to the office of the . mana­ 
ger or the shebait to file a suit in the name of the image or 
the idol acting as its next friend. We are, therefore, of the 
opinion that th@ wit was properly filed. aml th~ lcG\rned .Judge 
below was wrong in dismissing the suit on this ground as he 

,did: . 
Mr. Chandrachud, however, urged before us that the order 

of dismissal could be maintained by him on the . ground that 
the properties which were the subject-matter of the suit were 
not in fact Devasthan properties but were properties which 
had been given to the Waghules impressed with a charge for 
the worship of the image or the idol of Shree Mahadoba. He 
made a distinction between a complete dedication and a par­ 
tial dedication, Even though in the case of complete dedica­ 
tion the properties would really vest in the Devasthan or the 
idol and the Devasthan or fhe idol would he efltiil~d to Tnain­ 
tain the suit, he urged that in the case of a partial dedication 
the properties belonged to the grantees and the grantees were 
entitled to alienate the same, though ·in the hands of the 
grantees or their alienees the properties would retain the 
character of partially dedicated jproperties and would be 
subjcet to a charge for the worship of the idol or the image. 
He relied upon the relevant passages in Mayne's Hindu Law, 
p. 922, s. 792, and Mulla's Hindu Law, p. 493, and s. 408 and 
p. 494, s, 408A. He also relied upon the observations of the 
Privy Council in Maharaja Jagadindra Nath :Roy Bahadur v. 
Rani Hernanta Kumari. Debi.(1J p. (209): 

"There is no doubt tha1t an idol ma~ be regarded as a juridical person 
capable as such of holding property, though it is only in an ideal sense 
that property is so held. And probably this is the. true legal view when 
the dedication is oI the completest kind known to the law. But there 
may be religious dedications of a less complete character. The cases of 
Sonatun Bysack v, Sreemutty Juggutsoondree Dosseel'l and Ashutosh 
Dutt v. Doorqa Churn Chatteriee'") are instances of less complete dedi­ 
oations, in which, . notwithstanding a religious dedication, property 

<11 (1904) L. R. 31 I. A. 203. !'> (1859) 8 Moo. I. A. 66. 
(I) (1879) L. R. 6. I. A. 182. 

INDIAN LAW REPORTS [1952] 1080 
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<Jes~~~~~ (~IJ,Ci de$c~nd~/#~l).etl.ci~:y), to :~eif$,.sul>ject,tq -a trµst or c~fµ'ge 1951 
tor t:li~.: P'l.lfJ,lOSes ().f religtp11. Tll.eir ·.~9rc;i$Jlips desi1-'e . to speak "With HREE 
ca.~tiqm p4titseems .l).4lsstbleJhat, the,re ·.may l)e. otb.er ~ases ()1. pa9;rtial or· iv~w~nol3A 
9iJali~e<f:·(~edkation,. 11:0~ .. q~te. so simple· as.those· to.which referEmce .has DEVASTH~"'J 
been,. >Il1~(:le't. ·.. · . -. · .. ·· /. · •.. ·... · .. · · · .". · ··. . . y • . ·• ">·· ' ' .. ·. · .... ··. .·· . . . . . . . . . ·. . MAJiAI>BA R.e~r~n~ upo,~i tbe~r ()9se:rvations h~ .drew our attention to the RAMA.Ji 
te.~ms .of the gr,mt Js?P1· . 81. in. the ... suit.• This was ~.. grant ·of Bhagwati J. 
cert~.ilr ·1~nds com,p;ri~.ing in the aggregate 2 . chawars and 
mea~\lring in all · 2-40' bighas for the ·worship, N atvedya ·.· and 
expepse~r ot. th.e fes.tival of .. God Shree . Maha.do ha Devasthan 
a{. M:ouje Tpeur, K~~ba . PMM. · .. ~ne . landg w~re 1g(ant@d with 
two .. fold .· .... ~arde~~'llkhi .• · rights bot,b in Swaraj ~11d .Mo?alai .and 
!rd Inam toge~h~ I{:_ulbab .and ~ulkanu . (cus'tomary ri~hts 
and rules) with tlw ~xisting ta?C~~,and those •that would be 
levied iµ future .. ~pgether .. with~. -w~ter, trees, .timber.. stone and 
tre~ure·tr.o"(Je ~x&uding the rig}its of hakdars to the grantee 
Ganojf' .bin }ta)dipiaji SaUWa,g~j,ule for the expenses of. the 
Puja .of . Shrne a~d Naivedya an4 festivals by creating a new 
gra.nt . or agreement · fron} . the goyernment .and .. the . grf11tee 
w~. el)jpyed t~.~t ll~ sliould get the 2 · c}ia,w~rs of }and trans- 
ferr~? .. t<:> ••.. his ·D\lW:al(l "and he, '. b.~s sops·· an~;;gi.andsons .. sh.ould 
go on spendtpg t~e _ ~fu"r · gt.· the .· \lfores~id , l~n~s for the . e~een- 
ses in. connectiOl]. with .. the wors~ip, . ~aivedia and festiv<li '. of 
the Shr~ ..•. ·T~e. grant~e .was thu~to get t}:an.sferred all these 
land~ and the ak<),r qf the lands -was to be devoted . by him, for 
tb.e expenses of the, puja;· Naivedya and festivals ". It was urged 
by Mr -. Chandraehud that this was an absolute grant of the 
said lands to· Ganoji · bin· Rakhamaji .Waghule, that the lands 
were impressed with a charge to. the extent of the akar or the 
assessment thereof for performing the worship, N aivedya 
and the festivalpf the Shri and there was, therefore, a partial 
dedication of the said Iands in favour of Shree Mahadoba 
Devasthan. The· word "Akar" is defined in Molesworth's 
dictionary inter aita as ''a m1ghly framed statement or esti- 
mate (of. expenses profits, produce, revenue)." It also means 
assessment but 'does riot necessarily mean that. What conno- 
tation to give to. this· word "Akar" would depend upon the 
context in which this word is used. We are of. the .opimon 
that having regard to the context in which it has been used in 
this grarit, exh, 81, it only means the produce or· the income 
and not merely .the assessment of these· lands. "I'he express 
purpose of the .grant pf these lands was to provide for the 
performance of the worship, Naivedya and the expenses of 
the festivals of the God Shree Mahadoba at Mouje Theur, 
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"> (1890) 15 Born, 625. 

H>Sl KMb~ Poona. These lancls were set apart after the orders 
SnREE were. sent to the subordinate officers by R. R. Madhavrao 

MAHADOBA Pandit Prime Minister and thev were granted to Ganoji bin 
DEV AS THAN R ·· 1 h . . . . w h 1 h d • lb d 11 d .t f Sh ·v. · a i:: ama31 ag u e '"" o was escr1 e · as tne evo ee o ·· ree 

MAHADnA Mahadoba God for the purpose of performing . worship, · Nai­ 
RAMA_JI vedya and the festivals of Shree. Ganoji bi.n Rakhamaji 

BhagwatiJ .. Waghule had been carrying on the worship, Nai.vedya and the 
festival of the Shri and he, . his sons and grandsons were 
.granted these lands so that they may from generation to 
generation contiune to perform the Puja, Naivedya and the 
festiyffl of Shri. If anything can be culled out . of the tgrmg 
of the grant, it is this that there was not the remotest idea 
of these lands being capable of alienation by the grantee or 
his successors in interest. The intention of the granter was 
that these lands should continue in the family of Waghule 
from generation to generation so that the worship, Naivedya 
and the festival of the Shri be performed properly, No 
doubt the intention -was 'that the Waghules should perform 
this Puja, Naivedya and the festival and that . the . shebaitship 
of Shree Mahadoba should .eontinue in the family of the 
Waghules. That was in effect the creation of a hereditary 
shebaitship in the Waghule family, but it is a far cry from 
that to say that the Waghules were constit\\t~d the absolute 
owners of these lands which were the subject-matter of the 
grant. Nothing was farther from the imagination of the 
granter than this alienability which has· been urged upon us 
by Mr. Chandrachud. 

The question in such cases which falls to be . decided by the 
Court is in the words of Telang J. at p. 634 in the case of 
Shri Ganesh Dharnidhar Maharajdev v. Keshavrav Govind 
Ku.lgavkar<0 

" ... on the true construction of that document, the grant may fairly be 
taken to have been made primarily as a grant to the religious 
foundation, and not to the particuiar individuals named for their own 
benefit". 

Look:lng to the terms of the grant, exh. 81, from this point of 
view it is abundantly clear that the grant was primarily a 
grant to the religious foundations, that is, Shree Mahadoba 
and not to Ganoji bin Rakhamaji Waghule for his own bene­ 
fit or for the benefit of his sons, grandsons and so· on. This 
contention of Mr. Chandrachud, therefore, carinot. be 
sustained. 

INDIAN LAW REPORTS [1925] 1082 
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• Civil Application No. 1484 of 1951. 

The Hon,.bl.e Mr. M. C. Chagla, Chief Justice and Mr. Justice 
Gajendr!Lgadkar. 

CAN.P..RA BANK LIMITED, BOMBAY v. THE WARDEN IN~URANCE Ja~~5i4 
COMPANY, LTD., BOMBAY.* 

Indian Limitation Act (IX of 1908),. ss. 5, 29 (2)-Bambay ·Land Requisi~ 
tion Act (Bom. XXXIII of 1948), s. 8 (3)-Appeal to ·· High Court 
against orde.r for pavment of compensation passed by Special Officer 
under · zatter .. Act---Delay in fUing appeal-Whether delay cdn be 
excused for' sufficient cause. · 
Section · 5 of the Indian Limitation Act, 1908, not 'havlng been made 

expressly applicable to an appeal provided under s, 8 (3) of the Bombay 
Land. Requisition: -Act, 1948, the Court has no power to condone any 
delay on the part Qf the appellant even for sufficient cause. 

APPELLATE CIVIL 

M •. w. P. 

While remanding the suit, however, we. are asked by 
Mr. Chandrachud to reserve to his client the right to contend .Bhagwati J. 
that S. ·Nos. 244 ·and 245 have ·not been. identified with any . · 
of the -lands which formed the subject-matte~ of the grant 
exh. 81. No issue was- speciflcally raised in this _ behalf in 
ths Court below, though OB lhe evidence recorded before 
him, the learned trial Judge appears to have come to the 
conclusion that these two S. Nos. 244 and 245 were sufficiently 
identified. While remanding the case, therefore, we - do 
reserve liberty to both. the parties to adduce such further 
evidence as they may be advised on the issues which · the 
learned Judge has not decided, namely, issues Nos. 5, 6, 8, 9 
and 10; It 'would · be open also to the . defendants to raise a 
specific issue in regard to the -: identity . of · ... the -. properties 
S. Nos. 244 and 245, both the parties being atHberty t~ addu- 
ce such evidence in ·that behalf as they may be advised. 
The . respondents will pay . the appellant's costs of this appeal. 
The co~ts ofth@ lower Court will b~ ~Mts in . lhe . suit, 

Appeal allowed. 

In view of the above, we are of the opinion .. that the !earn- 1951 
ed Judge below was wrong in dismissing the plaintiff's suit SHREE 
as he did. The appeal must, therefore, be allowed and the D MAHADOBA 
suit remanded to the Court below for disposal according to EVA:.7:HAN 
law. MAHADBA 

R.\MAJI 

1083 , BOlY,IBAY SERI~S Bom. 
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(LR. 52 I.A. 245) by the Privy Council. An order was passed for representation of the 
deity by a Pleader who was appointed by the Court. It appears, however, that on the 
16th of December, 1942, the plaintiff Monmatha and the defendant Atul filed before 
the Court a petition of a compromise and the court passed an order in terms of the 
compromise in the followingwords: 

"This suit coming on this day for final disposal before Mr. K.M. Islam, Sub-Judge, 
3rd Court, Alipore, in the presence of Babu Hironmoya Mitra, Pleader for the plaintiff 
and of Babu B.N. Bose, Pleader for the defendant it is ordered and decreed that the 
suit be decreed finally in terms of petition. Petition of compromise do form part of 
the decree." 
3. The deity did not join in the petition of compromise and there was no mention of 
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The Judgment of the Court was delivered by 
DAS GUPTA, J.:,_'This appeal raises the difficult question whether in a case where 

the shebalts of a deity have precluded themselves by their conduct from bringing a 
suit to protect the interests .of the deity, a person interested in the proper sheba puja 
of the deity may lnstltute ,p suit on behalf of the deity even though not appointed as 
next friend of the geity by,the ~ourto 

2. A private debuttarwas created by Bhagabati Dassi for. the deity Sree Sree Iswar 
JUQal Kishore Jiu by a deed of dedication .. · By the deed the lady constituted herself the 
first shebait and provided that after her death Bejoy Lal Roy would. be the shebait, and 
on Bejov's death his eldest son would be the she bait and In this way the eldest son of 
each successive shebalt would ~ecome shebalt, After the death of Bejoy disputes arose 
between his sons, Atul Krish.na and Monmatha, over the claim to shebaiti and 
Monmatha instituted a suit against Atul Krishna claiming jointshebaitship with Atul 
and for framing a scheme in accordance with the princlples laid down in the case of 
Pramatha v. Prodyymnya (l) 
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Sushama Roy ... Appellant; 
Versus 

Atul Krishna Roy and anr .... Respondent. 
AFAD No. 216 of 1949 

Decided on February 22, 1955, [Hearing on: December 13, 1954 and December 
14, 1954] 

Calcutta High Cogrt 
[Civil Appellat;e Jurisdiction] 

(BEFORE DAS GUPTA ANO GUHA, ]].) 

1955 SCC OnLil1e.(:al 166 :. (1!154..;55} 59 CWN ~79: AIR 1955 Cal 6~4 
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suit to protect the interests of the deity, the deity is not without remedy but can bring 
a suit through some other a~ency than the snebarts. This right, it h~s to be 
remembered, is distinct from the rights of the members of a family, who may be 
worshippers to bring a suit for the protection of their rights. It was pointed out by 
Mukherjea, L, in his Tagore Law Lectures, 1936 (delivered in August, 1951) as follows: 

" where the deity wanted relief against the shebait himself, it cannot possibly 
be expected that the shebait would represent the deity in the suit. If the deity has 
any right of suit at all, it must be exercised through some other person as next 
friend." (p. 286) 
8. If the Court appoints a person as next friend to represent the deity, there is no 

difficulty and the person so appointed can bring a suit on behalf of the deity. On the 
question whether without an order of appointment as next friend of a deity, a person 
can bring a suit on behalf of the deity, there has been judicial divergence. In the case 
of At11,,,ini~~r~Mr-G~n{!)raf of Bengal v. Balklr:;I;en Mfr;r;er (2) (I.LR. 51 Cal. 953), Page, 
J.1 expressed the view that it is permissible to file a suit for possession in the name of 
the Idol, where a shebait has not been appointed and that the Court will in such cases 
appoint some person to act as agent ad litem for the Idol. As has been pointed out in 
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it in the decree of the Court. The present suit was instituted by the deity through Sm. 
Susama Roy who, it may be mentioned, is wife of Monmatha and as such a member of 
the family interested in the sheba puja of the deity. The case in the plaint was that the 
scheme, as framed in the previous suit, was not binding on the deity, that it was 
against the terms of the erpenneme and against the interests of the deity and that a 
declaration should be made declaring the scheme, framed in the previous suit, void, 
lnoperatlve and not binding upon the plaintiff and that a new scheme should be 
framed for the sheba puja of the deity and management of the properties in terms of 
the deed of debuHar. The defence was that the suit, M fraMM, WM M~ M3in~airmbl@ 
and further that the deity having been made a party to the previous suit the scheme, 
as framed therein, was binding on it under the principles of res judicata. 

4. The trial court held that the suit was not maintainable as framed and also that it 
was barred by res judicete, the scheme framed in the previous suit being binding on 
the deity. The learned Court below while holding that the suit was maintainable agreed 
with the trial Court that the suit was barred by res judicete and dismissed the appeal. 

5. It is contended before us that the suit was not barred by the principles of res 
judtcete as the deity, though a party to the proceedings, was not a party to the 
compromise decree that was passed. 

6. In my judgment, it cannot be held in the circumstances of the case that the 
decision in the previous suit operated as res judtcete, It is not possible, in my 
judgment, to read the decree that was passed as a decree for or against the deity. So 
far as the deity was concerned as a party to the suit, the Court must be held to have 
passed no order at all. In my judqmant, thsrerore. the Courts below are wrong in 
thinking that the decree passed as on compromise between Monmotha and Atul will 
operate as res judicata as against the deity represented by a person appointed by the 
Court, who was not a party to the compromise and who was not mentioned at all in 
the decree that was passed. 

7. This brings us to the question whether the suit as framed, is maintainable. It is 
well-settled that when the shebaits have by their conduct precluded themselves from 
bringing any 
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expressed by Pal, J., in the case of .Tetit Bhusan v, Sridhar Thakur, (4) (45. C.W;N; 
932), Sen, J., observed: 

"It must be said that ifJhe view expressed in this passage is to be taken to be 
of general application, there can be no suit by a next friend unless such next 
friend is specially appotnted by the Court. Iamnot, however, inclined to hold 
that the view expressed in this. passage is of general application. The exact point 
which has now been raised was not a point for decision in that case. It is obvious 
thatcircumstances may \.Veil arise when it would be impossible to expect any of 
the .shebalts to institute a. suit; for instance,' all the . shebalts may be 
misapproprtattng debuttar property and S,Cji!<;:tiJl~rizing it, the IJeity may be 
despoiled by all the shebalts ~.cting in concert. In such a case it is not -posslbte to 
expectof the .shebaits. to. institute a suit to protect .the property of the Deity .. · In 
those circumstances w.hat;is, to happen? It seems to me that the only course 
open would be for some person to come 'forward and institute a suit as the next 
friend of the. Deity' -. The matter would first come 1,.1p before the Court by a suit 
being instituted '·by a persondaiming to be next friend of the Deity. It would be 
permissible for the, defendants thereafter to come up before the Court and 

'contest the fitness of the. next friend to. act as such. The Court would then 
investigate the 'matter and decide upon the suitab~li,ty of .the person instituting 
the suit to' act as next friend, but I do not see any .ground for holding that the 
next frtend.rnust be appointed as such by the Court, before he can institute a 
suit." · 

9. As alraadv irtdieatM. GMtle. J. oreferred the view taken bv r>al. L In the case of 

lat~t.deci~ions ofthi~(Court; th~"·~xpres~ion "agent ad)item" ·is>something unheard of, 
and the Jearned Jµgg~ did notindi~te under what provis;ion of I.aw such appointment 
coujd b~,made.·•.Jn th~,ca~e of !>:haratchanara 5,fyee v.DwarkanatftShee (3) (I.LR; 58 
CaL 619); Lort Willia.ms,)., h~ld that in the case ofa .prtvate r~Ugious trust, with 
regard to the m!smaoager.Q~nt pf which the members o_f the. public cannot intervene, 
and It cannot bE3 e)cpecte~'t~et the' $he~ait wiH bring' a· suit against. himself, it is 
nec~ssary and desirable th;;i1; th~ Idol should file a suit. by a disinterested .next friend 
appointed by the. Court. The learned Judge did not however, go into the question 
whether a suit could be rnaintc:Jin~d by a person without an order of the Court, but only 
said, · 

" ...... in the circumstances of the present case, I consider that it is necessary and 
desirable that the.Jdol. should appear in this suit by a disinterested next friend 
appointed bythe.Couit·:·~J1 ..... · . . . 

and appointed one of the parties SaratchandraShee (3S the next friend. In the case 
of[~rit Bhusan v. Sridf)ar]hakur, (4) (45 C.w.N. ·932), Pal, J., discussed the 
question thoroughly and expressed his view that no person other than the shebait 
can legally and effectively. 'l'@l'r@S(!Mt th(! d(!ity unless he. has been speclallv 
appointed by the Court. Thi~ was followed by Gentle, J., in the case of Sree Sree 
sreedner Jew v. Kanta Mohim, (5) (50 C.W.N. 14} .. Prior to this, however, in the 
'cese of Sree Sree Annapurna Devtv.Shiba.Sundari, (6) [I.LR. (1944) .2 CaL 144], 
Sen, J., ·had held that a suit tnthe .name of a Hindu image by a person, who was 
not a shebait and was. not eppolnted by the Court as next friend, but constituted 
herself next frlend without such. appointment, was properly .. constituted and the faet. 

-that she was not ~pedfic.ally appointed next friend by the Court did not render tbe 
suit bad, Referring to th.~ view 

... ,.. ··;~~~;-;.t;4· "" ···-····· ··-········-- ····- ·-- ····----- """" "" .. -- -··- .. 
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10. His Lordship held in the instant case before him that the suit was not properly 
instituted as there had been no appointment of the person claiming to represent the 
deity as next friend. In the case of Sri Sri Gopal Jew v. Baldeo Narain Singh, (7) (51 
C.W.N. 383), Das, J., after an exhaustive review of the cases came to the conclusion 
that the provisions of Order XXXII of the Code of Civil Procedure should be applied to 
suits by a deity, and observed: 

"····'" If sub-rule 4(2) cannot, by reason of its position and explicit language be 
extended by anatogy and applies to shebalts, then I am inclined to think that the 
appointment of a person other than a shebait as next friend of a deity plaintiff by 
the Court is not a pre-requisite for the institutiOI'\ of a ~uit bv such pgn;on in tlls 
narne of the deity." 
1.1. It is quite clear that if the provisions of Order XXXII of the Code of Civil 

Procedure are held to regulate suits brought by or against an Idol, no appointment is 
necessary before a suit could be filed by an Idol through a next friend. The question is 
whether, when the provisions of Order XXXH of the Code of Civil Procedure do not 
apply in terms to a. suit by a deity, it will be proper or right for the Court to apply such 
provisions to such suits. In deciding this question, the Court cannot but consider what 
procedure is likely to serve best the interests of the debuttar administration. The very 
fact that the shebaits are not willing or able to come to Court to protect the deity's 
interests makes it necessary that the way of the deity should fee made as easy as 
possible. It must be remembered that a suit brought by a person on behalf of the 
deity will M th~ deity'£ sutt and an adv@rs@ declslon wil! bind the deity forever. So, it 
is necessary that a person, both competent and honest should institute such suits. It 
will therefore be in the interests of the deity that when any person other than the 
shebaits wants to bring a suit in the name of the deity, he should first make an 
application to the Court and only if the Court, after hearing him and the other 

·----·--- .. ------0- ,. _ .. _,..,. _ - ·-- - ,. - JJJ,.J.JUtJlli 

Terlt Bhusan v. Sri Sri Iswer Sridher Thakur, (4) (45 C.W.N. 932), to the view 
expressed by Sen, J., in the case of Sree Sree Annapurna Devi v .. Shiba Sunderi Dasi, 
(6) [I.LR. (1944) 2 Cal. 144]. Giving his reasons therefore the learned Judge pointed 
out that whilst there were similarities in the status of a minor and of a Thakur, there 
was no justification for applying the provisions of Order XXXII of the Code of Civil 
Procedure which related solely to a minor to an entity, who was not a minor unless, as 
in the case of a person of unsound/ mind, there was a provision for ~t to be done and 
further observed: 

"There is, in my opinion! an additional reason against a person, who is not a 
!;hebait and who is not appointed by the Court tg QO. ~9, rf?pn~~~nting a Thakur as 
next friend. r have previously pointed out that, although a Thakur can sue, the right 
of suit Is vested in the shebait. No person, upon his own Initlattve, can exercise a 
right which is vested in another person. In this respect the position of a Thakur is 
different to that of a minor whose right of suing is not vested in some other person. 
That being the position, a worshipper, or any other individual, cannot exercise the 
right of suit which is vested in the shebalt and consequently a suit in the name of a 
Thakur cannot be instituted by such person at his own will and pleasure. When a 
shebait fails or refuses to exercise his right of suit, then in a proper case, the Court 
can appoint any person, interested or disinterested in the Thakur or its property, to 
represent the Thakur as next friend and to institute a suit fn its name." 

----------~·------------------------....1..L.!JiilllLIIUllllllllUUlllllllHlr.,..-----------------------··--·-·--,..-----·-------··------- .. -- _ .. 

SCC Online Web Edition; Copyright© 2019 
Page 4 Thursday, August 15, 2019 
Printed For: Maqbool & Company . 
SCC Online Web Edition: http://www.scconline.com 

SCC® 
np++g# 

TM :p1,'Wf U"«l{tJI !t7~I m1«uvl:!"' 

www.vadaprativada.in

www.vadaprativada.in



" ..•... On a consideration of the general principles of law and procedure I have 
come to the conclusion that the rules of procedure relating to a minor should, for 
the purposes of procedure, be applied by analogy as far as possible to a Hindu 
deity." · 
14. With the respect that is due to so eminent a Judge asDas,J., I must say thaft 

cannot persuade myself that the Court wlll in. the majority of cases be able to prevent 
intermeddling or that it will find it easy to rectify an adverse decree passed on-account 
of the fraud or negligence of the next friend. The ways of litigation are long and 
tortuous and many an honest man dread to go inside the walls of the Court of Law. It 
has to be remembered that the question of the deity suing by a next friend arises only 
when the shebait is unwilling or-unable to do his duty. There is always the risk of the 
defaulting shebaits setting up one of their creatures to start a sham litigation in the 
name of the deity, so that the adverse decree might bind the deity for ever. Is it 
reasonable to expect that after the shebaits have failed in their duty and a suit 
brought by another person in the name of the deity has been unsuccessful, another 
person will ordinarily be found willing and able to start a fresh litigationto rectify the 
adverse deer@@? I do not think ·SO'. But even if some brave should come forward and 
undeterred by the ever present clouds of adjournments, and the threat of high wars of 
costs· launches his .bark on the sea: of litigation, and safely reaches the harbour of 
success, such repeated ventures· in the courts of law are bound tocause great loss to 
the debuttar estate. 

15. As against thls, l can see no objection to the procedure favoured by Gentle, J., 
and Pal, J., that if anybody other than a shebait wishes to institute a suit on behalf of 
the deity, he should' make an_ application to the Court and the suit will be maintainable 
only if the Court appoints him as the she bait of the deity. I have not overlooked Das, 
J. 's comment, that an order of appointment of a next friend made by the Court on an 
ex parte application on a one-sided version set forth in a petltion: is not really effective 
in 1m;)te~ting the lnterestor the deity against an improper suit brought in its name. 
But I do not see anv reason, why the appointment should be made "ex parte" or one 

.. Page: 786 

interested persons, considers him fit and proper and appolnts him to represent the 
deity,;thathe should be allowed to bring such a suit. In proper cases the Courtwill 
presumably issue notices on all interested persons, on members of the family 
interest~d inJH1ivate. d(!bUttar, b~for! d!~idiM th~ fitnE!s~ 6f a person ·to represent the 
deity. . : · _. ... ·· ... ·. · . . · . . . . 

12 •. In the case .of Sri $ri Gopal, Jew v. Baldeo Narain Singh, (7) .ctted above (51 
C.W.N. 383), pas,)., observed: 

" I find it more. logical and more convenient, for purposes of procedure, to 
extent the analogy of the minor to a Hindu deity than to invent a role of procedure 
which is ostensibly original and novel, but it is in reality based on the analogy of the 
rules relating to a minor .. , ... ". 
13. After pointing out. that the Court is not powerless to discourage or prevent 

intermeddllnq for it has power to remove a next friend or guardian ad !item if he doss 
not do his duty properly and that if an adverse decree has been passed in such a suit 
due - to the fraud and possibly also the gross negligence of the next friend or the 
guardian ed /Item, the tourt can rectify it in a subsequent suit, his Lordship concludes 
thus: 

----- .. ----------------------------~----------------------------------------- . 
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19. The app@al is therefore dismissed with costs, 
GUHA, J.:-- I agree, 
S.N.S. 

represent the deity, I hold that the suit was not maintainable. I therefore find that the 
suit has been rightly dismissed, though on grounds different from those which found 
favour with the Court below. 
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one-sided view. 
16. In a particular case the Court may make an ex parte order in order to prevent 

some lmmtnent danger to the debuttar estate, but there is no reason, why ordinarily 
the Court should not, before making the order of appointment, consider the views of 
the interested parties. In substance, the members of the family in the case of private 
debuttar are the real beneficiaries and it is necessary and desirable that their views 
should be ascertained before any person other than the shebeits is appointed to 
represent the deity. Even where an ex parte order has been made, it will be possible 
and proper to issue notices on all interested parties and to cancel the ex parte order in 
the interest of the deity. 

17. On the whole, I am of opinion that ordinarily 'the Interests of Hit! d~tty l'~QUirg 
that nobody other than a shebait be allowed to institute a suit in the name of the deity 
without a previous order of the Court appointing him to represent the deity. 

18. As there was no order in the present base, appointing Susama Roy to 
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DEOKI NANDAN ... Appellant; 
Versus 

MURLIDHAR AND OTHERS ... Re~pondents. 
Civil Appeal No. 25.Q of 1953:., decided on October 4, 1956 

Advocates who appeared in this case : 
A.D. Mathur, Advocate, for the Appellant; 
Jagdish Chandra, Advocate, for Respondent 1. 

The Judgment of the Court was delivered by 
T.L. VENKATARAMA AYYAR, J.- The point for decision in this appeal is whether a 

Thakurdwara of Sri Radhakrishnaji in the village of Bhadesia in the District of Sitapur 
is a private temple or a public one in which all the Hindus are entitled to worship. 

2. One Sheo Ghulam, a pious Hindu and a resident of the said village, had the 
Thakurdwara constructed during the years 1914"."1916, and the idol of Shri 
Radhakrishnaji. ceremoniously installed therein. He was himself in management of the 
temple and its affairs till 1929 when he died without any issue. On March 6, 1919, he 
had executed a will whereby he bequeathed all his lands to the Thakur. The provisions 
of the will, in so far as they are material, will presently be referred to. The testator had 
two wives one of whom, Ram Kuar, had predeceased him and the surviving widow, Raj 
Kuar, succeeded him as Mutawalli in terms of the will and was in management till her, 
death in 1933. Then the first defendant, who is the nephew of Sheo Ghulam, got into 
possession of the properties as manager of the endowment in accordance with the· 
provisions of the will. The appellant is a distant agnate of Sheo Ghulam, and on the 
allegation that the first defendant had been mismanaging the temple and denying the 
rights of the public therein, he moved the District Court of Sitapur for relief under the 
Religious and Charitable Endowments Act 14 of 1920, but the court declined to 
interfere on the ground that the endowment was private. An application to the 
.Advocate-General for sanction to institute a ~uit under Section 92 of the Code of Civil 
Procedure was also refused for the same reason. The appellant then filed the suit, out 
of which the present appeal arises, for a declaration that the Thakurdwara is a public 
temple in which· all the Hindus have a right to worship. The first defendant contested 
the suit, and claimed that "the Thakurdwara and the idols were private", and thatt'the 
general public had no right to make any Interference", 

3. The Additional Civil Judge, Sitapur, who tried the suit was of the opinion that the 
Thakurdwara had been built by Sheo Ghulam "for worship by his family", and that it 
was a private temple. He accordingly dismissed the suit. This judgment was affirmed 
on appeal by the District Judge, Sitapur, whose decision again was affirmed by the 
Chief Court of Oudh in second appeal. The learned Judges, however, granted a 
certificate under Section 109( c) of the Code of Civil Procedure that the question 
Involved was one of great Importance, and that Is how the appeal comes before us. 

4. The question that arises for decision in this appeal whether the Thakurdwara of 
Sri Radhakrishnaji at Bhadesia is a public endowment or a private one is one of mixed 
law and fact. In Lakshmidhar Misra v. Ranga La/1. in which the question was whether 
certain lands had been dedicated as cremation ground, it was observed by the Privy 

In the Supreme Court of India 
(BEFORE B. JAGANNADHADAS, T.L. VENKATARAMA AYYAR, BHUVANESHWAR PRASAD SINHA AND 

SUDHANSHU KUMAR DAS, JJ.) 

1956 SCR 756 : AIR 1957 SC 133 
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~t:r.lll"lffl ~r;t"~'if~a<r~~tmr ;Jil'iflf'~"ff1Ciff":1'f.;r<I 1~ii:?l'r:fi1.r!ll:t fMi}'r<rtit<zer·'3'';'1?T·. 
<tf~ (1'.ld~<C '\!".~:!~/ ar 't'f <ut"'l' ·'1'$ilVWt~ ~~flrei .,;mrt i 
<f~f&){ ~tlt<ltt,~ttf I ~llfttlm1llilf f;. ~ 111[.tP~ t~ti~~·~ 
~~~~ <W~)~., 

"Words such as 'village of the Gods', 'land of the Gods' are used in a figurative 
sense. That ls property which can be said to belong to a person, which he can make 
use of as he desires. God however does not make use of the village or lands, 
according to its desires. Therefore nobody makes a gift (to Gods), Whatever 
property is abandoned for Gods, brings prosperity to those who serve Gods". 

Likewise. Medhathithi in commenting on the expression ''Devaswam" in Manu, Chapter 
XI, Verse 26 writes: 

Council that it was "essentially a mixed question of law and fact", and that while the 
findings of fact of the lower appellate court must be accepted as binding, its "actual 
com;lusign that there hril~ P~en ·~ ~~~H<;9tion Qr lost grant is more properly re~arded as 
a proposition· of law derived from those facts than as a finding of fact itself". In the 
present case, it was admitted that there was a formal dedication; and the controversy 
is only as to the scope of the dedication, and that is also a mixed question of law and 
fact, the decision of which must depend on the application of legal concepts of a public 
and a private endowment to the facts found, and that is open to consideration in this 
appeal. 

5. It will . be convenient first to consider the principles of law applicable to a 
determination of the question whether an endowment is public or private, and then to 
examine, in the light of those principles, the facts found or established. The distinction 
between a private and a public trust is that whereas in the former the beneficiaries are 
~l'.'J~~ifi~ tMividual~, in tM latN~!' NHW are the general public or a class thereof. Whil@ in 
the former the beneficiaries are persons who are ascertained or capable of being 
ascertained, in the latter they constitute a body which is incapable of ascertainment. 
The position is thus stated in Lewin on Trusts, 15th Edn., pp. 15-16: 

''By public must be understood such as are constituted for the benefit either of 
the public at large or of some considerable portion of it answering Ci particular 
description. To this class belong all trusts for charitable purposes, and indeed pubiic 
trusts and charitable trusts may be considered in general as synonymous 
expressions. In private trusts the beneficial interest is vested absolutely in one or 
more individuals who are, or within a certain time may be, definitely ascertained .... " 

Vide also the observations of Mitter J. in Nabi Shirazi v, Province of Benga/2~. Applying 
this principle, a religious endowment must be held to be private or public, according 
as the beneficiaries thereunder are specific persons 61" tht:: ~~Mral ~u.hlit~ or ~eetinng 
thereof. 

6. Then the question is, who are the beneficiaries when a temple is built, idol 
installed therein 'and properties endowed therefor? Under. the Hindu law, an idol is a 
juristic person capable of holding property and the properties endowed for the 
institution vest in it. But does it· foliow from this that it is to be reoarded as the 
beneficial owner of the endowment? Though such a notion had a vogue at one time, 
and there is an echo of it in these proceedings (vlde para 15 of the plaint), it is now 
established beyond all controversy that this is not the true position. It has been 
repeatedly held that it is only in an ideal sense that the idol is the owner of the 
endowed properties. Vide Prosunno Kumari Debya v. Golab Chand Beboo-; Maharaja 
Jagadindra Nath Roy Bahadur v. Rani Hemente Kumeri Debts. and P;amatha Nath 
Mullick v. Pradyumna Kumar Mullick!i... It cannot itself make use of them: it cannot 
enjoy them or dispose of them, or even protect them, In short, the idol can have no 
beneficial interest in the endowment. Tt1!s was clearly laid down in the Sanskrit texts. 
Thus, in his Bhashya on the Purva Mimamsa, Adhvava 9, Pada 1, sebara Swami has 
the following: 

------~·------- ..:._ .;.~ ·-------------·-------------_, ,.. , • ; .. 
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"Property of the .. Gods, Devasw(!tn, means whatever is abandoned for Gods, for 
purposes of sacrifice and the like; because ownership in the prii;nary sense, as 
showing the relationship between the owner and the property owned, .ls impossible 

'of application to Gods. For the (iods do not make use of the property according to 
their desire nor are they seen to act for protecting the same". 

Thus, according to the texts, the Gods have no beneficial enjoyment of the properties, 
and they can be described as their owners only in a figurative sense (Gaunartha), and 
the t'rue purpose of a gift of properties to the idol is not to confer any benefit on' God, 
but to acquire. spiritual benefit by providing opportunltles and facilities for those who 
desire to worship. In Bhupatl Nath Smrititirtha v, Ram. Lal Maitraa it was held on a 
consideration of these and other .texts that a gift to an idol was not to be judged by 
the rules applicable to a transfer to a 'sentient being', and that dedication of properties 
to an idol consisted in the abc:m.donment by the owner of his dominion over them for 
the purpose of their. being, appropriated for the purposes which .he intends. Thus, it 
was observed by Sir Lawrence Jenkins C.J. at P• 138 that "the pious purpose is still the 
legatee,. the. establishment of the image is merely the mode in which the pious 
purpose is to be effected" and that "the dedication to a d~ity'' may be "a compendious 
expression of the pious purposes forwhich the dedication is designed". Vide also the 
observations of Sir Ashutosh Mookerjee at p. 155. In Hindu Religious Endowments 
Board v .. Veeraraghavachariqrz VaradacrariarJ. dealing with' this question, referred.to 
the decision in Bhupati Nath Smrititirtha v. Ram Lal Maitra4 and observed: 

"As explained in that case, the purpose of making a gift to a temple is not to 
confer a benefit on God but to .confer a benefit on those who worship in that temple, 
by making it possible for them to have the worship conducted in a proper and 
impressive. manner. This is the sense in which a temple and its. endowments are 
regarded as a public trust", ",. . . . . .. •·· . ... . . " 
7. When once it is understood that the true beneftclartes of religi9us endowments 

are not the idols but the worshippers, and that the purpose of the endowment is the 
maintenance of that worship for the benefit of the worshippers, the question whether 
an endowmentIs private .or public presents no difficulty. The cardinal point to be 
decided is whether it was the intention of the founder that specified individuals are to 
have the right ol worship at the shrine, or the general public or any specified portion 
thereof. In accordance with this theory, it has been held that when property is 
dedicated for the worship .. ofa family idol, it is a private and not a public endowment, 
as the persons who are entitled to worship at the shrine of the deity can only be the 
members of the family, and that is an ascertained group of Individuals, But where the 
beneficiaries are not members of a family or a specified lndlvidual, then the 
endowment can only be regarded. as public, intended to benefit the general body of 
worshippers. - · 

In the light of these· principles, we must examine the facts of this case. The 
materials bearing on the question whether the Thakurdwara is a public temple or a 
private one may be considered under four heads: (1) thewill of Sheo-Ghulam, Exhibit 
A-1, (2) user of the temple by the public, (3) ceremonies relatin51 to the dedication of 
tile. Thakurdwara and the installation of the idol with special reference to Sankcalpa 
and Uthsarga and (4) other facts relating to the character ofthe temple. 

(1) The wlll, Exhibit A-1, is the most important evidence on record as to the 
intention of the testator and the scope of the dedication. Its provisions, so far as they 
are rnatertal,' may now be noticed. The will begins with the recital that the testator has 
two wives and no male issue, that he has constructed a Thakurdwara and installed the 
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idol of Sri Radhakrishnaji therein, and that he is making a disposition of tile properties 
with a view to avoid disputes. Clause 1 of Exhibit A-1 provides that after the death of 
the testator "in the absence of male issue, the entire immovable property given below 
existing at present or wh tch may come Into being hereafter shall stand endowed In the 
name of Sri Radhakrishnaji, and mutation of names shall be effe~ted in favour of Sri 
Radhakrishna]l in the Government papers and my wives Mst Raj Kuer and Mst Ram 
Kuer shall be the MutawaHis of the waqf". Half the income from the properties is to be 
taken by the two wives for their maintenance during their lifetime, and the remaining 
half was to "continue to be spent for the expenses of the Thakurdwara". It is implicit in 
this provision that after the lifetime of the wives, the whole of the income is to be 
utilised for the purpose of the Thakurdwara. Clause 4 provides that if a son is born to 
the testator, then the properties are to be divided between the son and the 
Thakurdwara in a specified proportion; but as no son was born; this clause never came 
into operation. Clause 5 provides that the Mutawaliis are to have no power to sell or 
mortgage the property, that they are to maintain accounts, that the surplus money 
after m@@ting th@ sxoenses should be deposit@d in a safe bank and when funds 
permit, property should be purchased in the name of Sri Radhakrishnaji. Clause 2 
appoints a committee of four persons to look after the management of the temple and 
its properties, and of these, two are not relations of the testator and belong to a 
different caste. It is further provided in that clause that after the death . of the two 
wives the committee "mev appoint my nephew Murlidhar as Mutawalli by their 
unanimous opinion". This Murlidhar is a divided nephew of the testator and he is the 
first defendant in thls action. Clause 3 provides for filling up of vacancies in the 
committee. Then finally there is clause 6, which runs as follows: 

"If any person alleging himself to be my near or remote heir files a claim in 
respect of whole or part of the. waqf property his suit shall be improper on the face 
of this deed." · · 
The q1,1~$tiQrl is whether the provlslons of the will disclose an Intentton on the part 

of the testator that the Thakurdwara should be Cl private endowment, qr that it should 
be public, The learned Judges of the Chief Court in affirming the decisions of the 
courts below that the temple was built for the benefit of the members of the family, 
observed that there was nothing in the will pointing "to a conclusion that the trust was 

_ a public one", and that its provisions were not "Inconslstent with .the property being a 
private endowment". We are unable to endorse this opinion. We think that the will 
read as a whole indubitably reveals an intention on the part of the testator to dedicate 
the Thakurdwara to the public and not merely to the members of his family. 

The testator begins by stating that he had no male issue. In. Nebi Shirez! v , 
Province of BengaP- the question was whether a wakf created by a deed of the year 
1806 was a public or a private endowment. Referring to a recital in the deed that the 
settlor had no children, Khundkar J. observed at p. 217: 

"The deed recites that the founder has neither children nor qrandcblldren, a 
drcurnstancs which in it!;elf !;Uggest!; that ths nnambsra Wt:lS not to remain a 
private or family tnstitutton". 

Vide also the observations of Mitter, J. at p. 228. The reasoning on which the above 
view is based is, obviously, that the word 'family' in its popular sense means children, 
and when the settler recites that he has no children, that is an indication that the 
dedication is not for the benefit of the family but for the public. 

Then we have clause 2, under which the testator constitutes a committee of 
management consisting of four persons, two of whom were wholly unrelated to him. 
Clause 3 confers on the committee power to fill up vacancies; but there is no 
restriction therein on the persons who could be appointed under that clause, and 
conceivably, even all the four members might be strangers to the family. It is difficult 
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to.·.belleve that if•Sbe().Ghul~m .•. inte11ded to restrict the·right.·ofw<)rship in the temple 
tohls relations;,. he vv9ufd h.~yt?,~11trustedthe·management thereof to a body consisting 
of strang(;!rs. Lastly; therei' clat,Jse 61 which shows that the relationship between Sheo 
Ghulam ancj his kinsmen .. w~s.Jl()t particularly cordial, and it is noteworthy that under 
clause 2, even the C1P.POintn1ent.ofthe.first defendant es.menaqer of the endowment is 
left to the option ()fthe committee .. It. is lneoncetveble that: with such scant solicitude 
for his relatiqn~1 $he9,Gh~l~rn VV9tril9 have Ei!l'ld,QVVE1Q t;t tern,ple for their benefit. And if 
he .did. not intend them t9 be. beneficiaries under the, endowment, who are the 
members of the faillily Wh(.)'C(.)t..1ld take the benefit thereunder after the lifetime of his 
two wives? If we are to hOlq tl;l.~t the endowment. was in favour of the members of the 
family, then the result'NUI be that on the death of thetwo wives, it must fail for want 
of objects. But it .is dear from· the .prcvlslons of the willthat the testator contemplated 
the continuance of the end.owm.ent beyond the lifetime of his .wlves. He directed that 
the properties should be endowed in the name of the deity, and that lands are to be 
purchased in future in the name of the deity. He also provides for the management of 
the trust after the lifetime of his wives. And to effectuate this intention, it is. necessary 
to hold that the Thakurdwara wasdedicated for worship by members of the public, and 
not merely of. his. family ... In deciding that the endowment was a private one, the 
learned Judges of the Chief C9urt,failed to advert to these aspects, and we are unable 
to accept their decision as correct, 

(2) In the absence of a (feed of .endowment constituting the Thakurdwara, the 
plaintiff sought to. establish the true scope of the dedication from the user of the 
temple by the public. The witnesses examined on his behalf deposed that the,vm<.:}~ers 
were worshipping in the temple freely and without any interference, and indeed, itwas • 
even stated that the Thakurdwara was built by Sheo ~hulam at the tnstance. of; tl;le 
villagers, as ther(;! was no temple in the village. The trial Judge did not discard this 
evidence as unworthy of credence, but he held that the proper inference to. be drawn 
fromthe .evidence .• of PW 2 was that the.public were. a,drnitted.intothe temple not.~s a 
matter of right but as a matter of grace. PW 2 was a. p.uJari in the temple, andJ'le 
deposed that while Sheo. ~~ularn's wife was doing puja vyithin the temple, he s~opp{;d 
outsiders in whose presence she used to observe purdah, from going inside ..• We are of 
6piniM thi!it thi~ fa<:t d6E':!~ Mt afford. ~uffi¢i~r1t ~r6UM for th~ <:Mdu~i6r\ th~t thEl! 
villagers did not worship at the temple as a matter of right. It is-nothing unusual even 
in well-known public temples for the puja hall being cleared .ot the public when a high 
dignitary comes for worship, . and the act of the pujari in. stopping the public is an 
expression of the regard which the entire villagers must have had for: the wife of the 
founder, who was a pardana shin lady, when she came. in for worship, and cannot be 
construed as a denial of their rights. The learned Judges. of the Chief Court also relied 
on the decision of the Privy Council in Babu. Bhagwan Din v. Gir I-far Seroont: as an 
authority for the position that "the mere fact that. the .. publlc is allowed to visit .a 
temple or thakurdwara cannot necessarily indicate thatthetrust is public as opposed 
to private". In that case; certain properties were granted .not in favour of an idol or 
temple but in favour of one Daryao Gir,·who was maintaining a. temple and to his heirs 
in !'erl'etuity. nm eont~ntion of the !'Ublie WM that ~u~~~ttuent to .the grant, the 
family of Daryao Gir must be held to have dedicated the temple to the public: for, 
purpose of worship, and the circumstance thatmembersof the public were allowed to 
worship at the temple and make offerings was relied on in, proof of such dedication. In 
repelling this contentton.. the Privy Council. observed that as the grant was initially to 
an· individual, a plea that. it was subsequently dedicated. by the family to the public 
required to be clearly made out, and it was not made out merely by showing that the 
public was allowed to worship at. the temple "since it would not In general be 
consonantwith Hindu sentiments ()r practice that worshippers should be turned away11• 

But, in the present case, the endowment was in favour of the idol itself, and the point 
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for decision is whether it was a private or public endowment. And in such 
clrcumstances, proof of user by the public without interference would be cogent 
evidence that the dedication was in favour of the public. In Mundancheri Koman v. 
Achuthen: which was referred to and followed in Babu Bhagwan Din v. Gir Har Saroon 
the distinction between user in respect of an institution which is initially proved to 
have been private and one which is not, is thus expressed: 

"Had there been any sufficient reason for 'holding that these temples and their 
endowment were originally dedicated for the tarwad, and so were private trusts, 
their Lordships would have been slow to hold that the admission of the public in 
later times, possibly owing to altered conditions, would affect the private character 
of the trusts. ,o...s it is, they are of opinion that the learned Judges of the High Court 
were justified in presuming from the evidence as to public user, which is all one 
way, that the temples and their endowments were public religious trusts." 

We are accordingly of opinion that the user of the temple such as is established by the 
evidence is more consistent with its being a public endowment. 
(3) It is settled law that an endowment can validly be created in favour of an idol or 
temple without the performance of any particular ceremonies, provided the settler has 
clearly and unambiguously expressed his intention in that behalf. Where it is proved 
that ceremonies were performed, that would be valuable evidence of endowment, but 
absence of such proof would not be conclusive against it. In the present case, it is 
common ground that the consecration of the temple and the installation of the idol of 
Sri Radhakrishnaji were made with great solemnity and in accordance with the 
Sastras. PW 10, who officiated as Acharya at the function has deposed that it fasted 
for seven days, and that all the ceremonies commencing with Kafasa Puja and ending 
with Stha pana or Prathista were duly performed and the idols of Sri Radhakrtshnajl, 
Sri Shivji and Sri Hanumanji were installed as ordained in the Prathista Mayukha. Not 
much turns on this evidence, as the defendants admit both the dedication and the 
ceremonies, but dispute only that the dedication was to the public. 
In the court below, the appellant raised the contention that the performance of 
Uthsarga ceremony at the time of the consecration· was conclusive to show that the 
dedication was to the public, and that as PW 10 stated that Presedottiserqe was 
pertcrmec, the enciowrn~nt must be held to be public. The learned Judges considered 
that this was a substantial question calling for an authoritative decision, and for that 
reason granted a certificate under Section 109(c) of the Code of Clvll Procedure. We 
have ourselves read the Sanskrit texts bearing on this question, and we. are of opinion 
that the contention of the appellant proceeds on a misapprehension. The ceremonies 
relating to dedication are Senkeipe, Uthssrae and Pretbiste. Sankalpa means 
determination, and is really a formal declaration by the settler of his intention to 
dedicate the property. Uthsarga is the formal renunciation by the founder of his 
ownership in the property, the result whereof being that it becomes impressed with 
the trust for which he dedicates it. Vide The Hindu Law of Religious and Charitable 
Trust by B.K. Mukherjea, 1952 Edn., p. 36. The formulae to be adopted in Sanka!pa 
and Uthsarga are set out in Kane's Hlstory otDhermesestres, Volume II, p. 892. It will 
be seen therefrom that. while the Sankalpa states the objects for the realisation of, 
which the dMit~~iM i§ f"r'tM~, it i~ tM Ur/'J!;JJrga that in terms dedlcatas the properties 
to the public (Sarvabhutebyah), It would therefore follow that if Uthsarga is proved to 
have been performed, the dedication must be held to have been to the public. But the 
difficulty in the way of the appellant is that the formula which according to PW 10 was 
recited on the occasion of the foundation was not Uthsarga but Prasadothsarga, which 
is something totally different. 'Prasada' is the 'mandira', wherein the deity is placed 
before the final lnstallation or Prathista takes place, and the Prathista Mayukha 
prescribes the ceremonies that have to be performed when the idol is installed in the 
Prasada. Prasadothsaraa is the formula to be used on that occasion. and the text 
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ItwiU be seen ·th9lttti~ is merely• the Sa,pkalpa withou~. the Uthsarga,. and-there are no 
wor~s ~h~~~in ~ho\ViF1~·· ... t~~tth~.q~oi~<;s~ion· is. to th.Ea publJ~. In<;i~~~, .•. ~~~or<;flq~,iQ -. ~11~ 
texts, Uttisarga is.t? ~e per-forn,ed only for charitable ~ndowmen~s, like. constt~~tipn of 
tan.ks, rea.r.ing of Q9rden? ca.nd the like, and not for reU~.ipus foundations, It is observed 
t>yMr Mandlik in the Vyavahara Mayukha, Part II, App~pd,ix II, p. 339 that " .. therels no 
utsarga e>f·i3-; temple except in the case of repair of 9l<:t.temple~''. In the Hlstorv of 
Dtt()nn~sastras, Volume II, Part JI, p. 893, It is pointed. out by Mr Kane that in the 
case of temples the prop~rword to' use is Prathista. apd not Uthsarga. Therefore, the 
question Of inferring a dedication to the public by re~son of the performance of the 
Uthsarga ceremony cannot arl§e in the case of temples, The appellant is correct in' his 
contention that if Uthsarga is performed the dedication is to the public, but the fallacy 
in his arg1,Jment lies in equating Prasadothsarga with LJ.thsarga. ~.ut it lsalso clear.frcm 
the texts that Prat.11,js.t;a takes tl'l.e place of Uthsarga in dedication oftemples, and that 
there was Prathlsta,of'Sri R_ad.h;akrishnaji 'as spoken to by1PW 10, is not in dispute. In 
our opinipnrthis estab~ist1e~.tha~ thededlcatlon wastothe.publlc. 

·.(4) We, .may now refer .to SE:!rtain .fects admitted or.established. in the. evidence, 
whtch·.i11dicate .. thatthe .. ·end<>\¥ment .is. to .the public .. 1Sir$tly, there is the .faqt.,that •the 
idol -was. installed not within the precincts of residepti~.I quarters but in .a.· se.pa·rate 
building constructed f()r.th,at very purpose on a va~~nt site. And as pointedH out in 
Delroqs Bqpoo·Begµmv•A/f#Wab Syud AshgurA1fy.Khaqm.it lsa factorto be •. ta~~fl\into 
account in decidin,g· whether. an endowment is private or public, whether the place of 
worship ls. located- insJde a p~iyate house or a public building. Secondly, it is adrnttted 
that some of the ldots _ar~ p~rmanently installed oq ii pedestal within the-.,.:~;~.rnple 
precinct~. That is more conslstent with the endowment belnq. public ratller:,.Jhan 
private. Thirdly, the puja in the temple is. performed by: an archeke appqipt~d:ri.frqm 
timeto tim@. And la~tly, th~r~ ls th~ fa~t .that th~r~'Wa~ n~ t!m~l~JM th~viHM!, and 
there is evidence on .the.side of the plaintiff that the Thakurdwara was bµi;.lt. at' the 
instance of the viUa.gers .for proviging .a place of worship rorthern. This evidence has 
not been considered by thecourts below, and if it is true, that will be .declslve.to prove 
that the endowment is public. . . . . . .. . . . - 

8. It should b_e observed in this connection that though the plaintiff expressly 
pleaded that the temple was ded.icated "for the worship of the general public", the first 
defendantJn his written statement merely pleadedthat-the Thakurdwara and the idols 
were. private .. He dld not ~.ver that the temple was founded for the. benefit of the 
members of the fart1ily. At the trial, while. the witnesses for the plaintiff deposed that 
the temple was bulltwlth the object ofprovldinq a place of worship for all the Hindus, 
the witnesses exa~i~e·9 by the defendants merely deposed that Sheo Ghulam bullt 
the Thakurdwera for his own use, and. "for his puja only". The view of the lower court 
thatthetemple must be taken to .have been dedicated to the members of the family 
goes beyond the pleadlnq, and is hot supported by the evidence in the case. Having 
considered all the aspects, ·we are of opinion that the Thakurdwara of Sri 
Radhakrishnaji in Bh9desia is a public temple. 

9. In the result, the. appeal is allowed, the decrees. of the courts below are set aside, 
and a declaration granted in terms of para 17 (a}ofthe. plaint. The costs of the 
appellant in all the courts will come out of the trust properties. The first defendant will 
himself. bear his own costs throughout. 
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Appeal No. 4 of 1945 against the decree dated 25th November, 1944 of the Court of Additional Civil Judge, 
Sitapur in Regular Civil Suit No. 14 of 1944) 
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JUDGMENT 
1. This is a suit to challenge the alienation of a debutter property. The debutter was 

created by one MokshadamoyE3e Desi by two Arpannamas. She appointed herself as 
the first shebait and certain named persons. as subsequent shebaits. Thereafter/the 
shebaity was to devolve on the nephew of the settler one Sital Chandra Das and his 
heirs. The shebaity devolved on Sital sometime in or about 1944. During the life time 
of Sital's shebalty, the debutter property was· sold. Sita I died in or about February 
1956. His only daughter Molina Hazra as Sital's heir became the next shebait. This suit 
hes been instituted by her for self and as the next friend and shebait of the deity. The 
parties impleaded are a number of persons who dealt with the debutter property. The 
plaint sets out all facts leading ultimately to the sale of debutter property.· Sital as 
shebait created a lease in favour of the defendant Gopinath Das on a monthly. rent of 
Rs. 5/-. The lease records the p~ymE;nt . of R~. z,~00/- as selernt Gopinath 
subsequently assigned the lease to the defendant Nemai Chand. The defendant Rajen 

. Sen purporting to act as the next friend of the deity instituted a suit against Sital for 
framing a scheme of management of the debutter property and of carrying on the 
Debseva. In that suit a consent decree was passed whereby a trustee was appointed 
with authority to create a. mortgage of the debutter property. The defendant Phanilal 
as such trustee created a mortgage in favour of the defendant Nimai Chand Ultimately 
in a suit inter alia to enforce the mortgage, the property was sold and the defendant 
Upendra purchased the premises. It is alleged in the plaint that the lease and the 
mortgage was fraudulent and without consideration and the deity was not benefited 
either by the lease or by the mortgage, that the suit instituted by Rajendra was 
fraudulent, that Rajendra was not entitled to act as the next friend of the deity and 
th9t th~ cecree W'1~ net binding on the deity, that the suit originally instituted by the 
Calcutta Corporation to enforce a statutory charge in which the defendant Nimai Chand 
was subsequently transposed as a plaintiff, was also fraudulent, that the deity was not 
properly represented and its interest not properly protected in this suit and that as 
such the decree was not binding on the deity. The defendant Upendra is alleged to 
have purchased with full knowledge of the above facts. A number of declarations has 
been claimed as to the invalidity of each of the above acts and there are prayers for 
setting them aside. There are prayers for injunctions and damages as well. 

2. his defendant Rajen Sen did not file any written statement. The defendant Phani 
Lal and Nemai filed a joint written statement and the defendant Gopinath and Upendra 
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6. The evidence tendered in this case discloses a story which leaves a very· 
unpleasant taste in the mouth of any one who is compelled to hear it. The p!aintiff1s 
case is that Fhani!al a very clever and unscruplous attorney of this Court is the central 
figure who inspired and is responsible for the various fraudulent acts that ultimately 
led to the sale of debutter property. The first act is the lease in favour of the defendant 
Gopinath. The lease did not contain any recital as to legal necessity. There is no recital 
either that the lease was for the benefit of the deity. However dishonest and untruthful 
the oarties involved were. thev did not add to their sin bv insertlno a false recital in 

this oral evidence, a large number of documents have been tendered including a 
considerable amount of court proceedings. 
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filed separately their own written statements. Gopinath in is written statement has 
denied all allegations of fraud and conspiracy alleged against him. He has further 
denied having obtained any lease from Sital or elected any assiqnment of the said 
lease in favour of the defendant Nemal. He denies that the signature in the lease and 
assignment are his signature. He has further denied to have paid any consideration for 
the lease or to have received any consideration for effecting the assignment. In 
para~raph 23 It is pleaded that Gopinath "never had anything to. do with the subject 
matter of the suit and that he has been unnecessarily brought in t~i~ ~Ui! With ulterior 
motive." 

3. Upendra in his written statement denied ali allegations of fraud and consplracy 
levelled against him. He denies all allegations of fraud and the knowledge of the fraud 
alleged to have been perpetrated by the other parties. He pleads that he is a bona fide 
purchaser for valuable constderation without notice of any defect in title. He purchased 
the property re!ving on the decrees and orders of this Court. It is pleaded that the suit 
is barred by res judicqta, waiver, estoppel and principles analogous thereto. It is 
further pleaded that th¢ suit is bad for non-jolnder as well as rnlsjolnder of parties and 
cause of action. 

4 •. In the written statement jointly filed by the defendants Phani Lal and Nemai 
Chand, all th@ ell@gat.ions of fraud and crm~pir'1<;;y have been denied. The lease 
executed by Sital has been alleged to be for legal necessity and also for the benefit of 
the deity. So also it is pleaded that the suit was properly instituted by the. defendant 
Rajendra as the next friend of the deity and that the decree passed in the suit was a 
valid decree binding on the deity. So also the mortgage was valid and binding, the 
deity having been benefited by it. There was nothing improper or illegal about the 
mortgage suit and everything was done in the suit according to law. The point as to 
the title sought to be raised in this suit was raised in the proceedings as to title in the 
mortgage suit and cannot be raised over again. The plea of res judicata has been 
taken. The plaintiff Molina is charged with full knowledge of a!I facts and proceedings 
and all the decrees and orders in the various suits were alleged to be within her 
knowledge .. It is contended that the suit is bad for non-joinder of the guardian-ad­ 
litem of the deity In the mortgage suit. Plea of iirnitation has also been taken. 

5 •. At the triai the plaintiff Molina tendered her own evidence and the evidence of 
Goku! Chandra Banerjee the priest, and of Amiya Krishna Dutt who acted as the next 
friend of the deity in the mortgage suit, The defendant Gopinath tendered his own 
evidence. Phani Lal tendered his own evidence as also the evidence of Rajen Sen. The 
defendant Upendra tendered his own evidence and the evidence of his attorney 
Birendra Nath Ghose. The defendant Nlrnai Chand did not enter the witness box. 
Besides - 
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thei lease·.thatitwo~Jor.legaJnecessity or;.forto.·~ben~fit otthe deity. Lessor was Sital .. 
the>$hebait ... and_tbe.Jess~e.·.~tJede{endant·•~opir1ath.·.Sital ... J!>···dead· .• and Gopinath in ... hls 
writte11 statement.WCl)Uld not touch the.lease evenwitf1•c:t>patr9ttongs.·.··He· repudiated 
the lease and denie~ to have h~d a,nytt}ing to do with it. Io evidence he. condescended 
to say that the sign~ture IT:liQht be-hrs but otherwise he had nothing to do with it. He 
did not PaY. Rs; ·2(?00/,. pr any other sum on account of, the lease. The brunt of 
supporting .the lease ten· on. Phani .Lal. 

7. Phani Lal In his .evidence attempted to take upon himself the least responsibility 
in the transaction. tfe stated Jn-chief that he came into the picture only to attest the 
document on the date of the execution i.e., March 14, 1945.The first entry in his Day 
Book tendered in res,pect to tnetransaotton tson March. 14/' 1945 being the date of the 
execution of.the.Iease. That is the Impression he sought" to convey tothe Court. But 
his own witness Rajen Sen. stated that Phanl Lal was actin9 as adviser long prior 
thereto. :He was dplhg everything' to"'defend Sltal In the police court and that was 
sometime before M~rch 14, 1945. He was carrying on negotiation for the lease. The 
title deeds were made over to him at least four or fivedays before March 14,.1945 and .; 
that he paid the expenses of the criminal case in the police court a fortnight before the 
lease.~This .payment.of police court costs and expenses is corroborated by Phanl Lal 
himself. r eccept the evidence of Rajen Se11 to the effect that Phan! Lal came into the 
picture carried on negotiation tn the matter long before the date of the lease; that he 
was advancing money to meet the expenses of the criminal case in the. police court, 
that the title deeds were kept in deposit with him prior to the date of the lease, apcJ 
that PhanHal was not merely an attesting witness. . . '" · ,. 

8. The memo of •.¢onsiderati?n in the Indenture of tease tndicates that Rs. ;z,sqg(- · 
was l'aid'in cMh as ~l!lami Jor t"e l~a§.e. Pnanital ~taMd in hi~ ~vidM~4!! tha·t ~n1y·:R~'~'" 
SQQ/., was paid to hj,m, the balance was to be retalned by the lessee's attorney s~N. 
Chunder for pavment.to Saty~n<Jra Nath Sinha who prosecuted Si.tat for cheating. Prior 
to the lease in favour of Gopinath, Sital granted a lease to Satyendra Nath Sinl)?1 r 

suppressing the fact that i.t was a debutter property. Satyen thereupon prosecuted, 
Sital for cheating and there W<:IS' a convlctlon and Sita!. was sentenced to a term;·?f'' 
imprisonment. There was at the time an appeal pending. According to Phani LaF"tffe 
balance of Rs. 1700/- was retained for payment to Satyen 'Sinha. It was arranged. that 
Sita! would register the lease, .on Satyen Sinha giving an undertaking to withdraw that 
criminal case. The sum of Rs. 800/- paid to Phani Lal would not be paid to Sital until 
he vacated the premises occupied by him. In the correspondence that passed between 
Phani Lal and S.N. Chunder, the arrangement stated above was denied by Satyen 
Chunder and the criminal case was not wlthdrawn, According to Phani Lal the sum of 
Rs. 800/- paid to hlrn was spent partly in payment of the fees to the High Court 
Advocate Radhika Guha, in payment of Rs. 500/- to Satyen Sinha and the balance to 
meet the cost of the criminal case in the Police Court amounting to Rs. 200/-. The 
criminal case in the Police Gourt, however, terminated by conviction long before March 
14, 1945 when Phanilal came into the picture, if his story is to be accepted. According 
to Phanilal's own case, he was not to pay the money to Sital, before Sital vacated the 
premises and Sital never vacated the premises. Lastly, according to Phanilal, he was 
asked by Sital to return back the sum of Rs. 800/- and repudiate the lease inasmuch 

/ as Gopinath did not give the undertaking towithdraw the criminal case and .ln fact the 
case was not withdrawn. Having regard to these facts it is impossible to hold that the 
memo of -conslderation appearing in the lease proves the payment of Rs. 2,500/- in 
cash as selemr, Apart from Phonilal's own evidence that Rs. 800/- was· paid by S.N. 
Chunder, and his D~y Book, entries, there is no-evidence of payment of consideration. 
The most important evidence on this point is the evidence of Gopinath the lessee who 
is supposed to have paid the money. Gopinath's evidence .ls that he made no payment 
whatsoever. I accept this evidence of Gopinath. If this evidence is accepted, it must 
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being effected. Gopinath Pal was represented by his attorney Santoshi Kumar Pal and 
Nimai by Phanilal. The point to be noted in respect to this transaction is that the 
assignee agreed to accept the assignment and ~ay tM full ~on~id@ration of Rs. 2,500/111 

, even though the assignor did not and was not in a position to give possession and a 
suit was pending in which the validity of the lease is questioned. This is somewhat 
surprising. In evidence Phanilal admits that there was a further inducement to Nimai. 
Nlmal was promised that the sum to be advanced by him would be secured by a 
mortgage of the demised premises later. As in the case of the lease, so in this case of 
assignment, Gopinath in the written statement repudiated the transaction, but at the 
trial admitted that the signature in the document might be his. He, however, stoutly 
denied having received any consideration. Nlmai did not give evidence nor has any 
attesting witness been examined except Phanilal. I accept the evidence of Gopinath 
that he did not receive the consideration as stated in the document. Nimai does not 
state on oath that he paid the consideration. Nimai does not appear to have ever got 
possession, either physical or constructive. Nobody other than Phanllel supports this 
trrm~;~tion in evidence. Nimai does not come to the box. I a9ree with Dr. Das, learned 
counsel for the plaintiff, that both the lease and the assignment are extremely shady 
transactions and Phanilal's responsibility in bringing about these two transactions has 
been established beyond all controversy. I further agree with Dr. Das that payment of 
consideration has not . been proved and that the deity has not in any way been 
benefited either by the lease or by the assignment. 

10. The next event of importance is the suit No. 980 of 1945 instituted by the 
defendant Rajen Sen on June 26, 1945 as the next friend of the deity. In the affidavit 
of fitness filed along with the plaint Rajen bases his claim to represent the deity as 
next friend on the ground that he is meeting the expenses of Dev Seva and looking 
after and managing the daily worship. The only defendant impleaded is Sital Chandra 
Das. The suit is for administration of the debutter estate and for framing a scheme, if 
necessary. In paragraph 7 of the plaint it is pleaded that the defendant Sita! was 
guilty of gross misconduct, mismanagement and breach of duty in the administration 

be held that there was no payment of selami. I am not called upon to speculate as to 
· whether this was a benami lei!tse 6.f Myb6dy otn~r than Gor:>inath and wh@th@r th@ r@al 
lessee might have paid the selami. No case' of benami has been made either in 
pleading or in evidence. I hold that no payment of consideration is proved by 
dependable evidence. 1 further hold that Sita! was persuaded to execute the lease so 
that the criminal case against him may be stifled. It was an extremely shady 
transaction, the responsibility for which must fall fairly and squarely on two attorneys 
of this court Satyen Chunder who is no dead and Phanilai Mullick. Sitar was a needy 
tool. He was as much a victim as the deity itself. Rajen Sen was on the same 
intellectual level as Sita!. He was used by Phani!al as his toot. Rajen according to 
evidence was Phanllal's tenant and I think acted as Phanilal's tout in procuring clients. 
Gopinath must share the responsibility of being a party to a dishonest transaction 
even if he did nothing m9r~ than lend his name. 

9. It appears that the lessee did not take possession of the demised premises and 
Sital and his daughter continued to be in possession of the debutter property. By a 
deed of assignment Gopinath purported to have assigned the lease to one Nimai 
Chand Dutt on October 11, 1945, that is, about 7, months after the lease. The deed of 
assignment recites, that in consideration of the payment of Rs. 2,500/- in cash by the 
assignee the assignment is 
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of the trust property. Th~ various [eases executedby Sital indu,din.g the. one in favour 
ofGopinath have been cited as, acts of misconduct and, mismanagement. ln 
paragraph II it is pleaded that the leases were not for legal necessity and that they 
were not for the ben@fit of the deity. T~! l'l!int was dr~ft!dtw Mr. SubiMal Roy, M'~ of 
the most eminent counsel of thjs Court, On April 1(), 1946, an appllcatlon was .affirmed 
by the next friend· for sanctiOf"lhjg a .sch~me. The consent of$ital is endorsed on the 
petition. The petition is also consented to by Nimaichand 'Dutt, w:ho is not a party to 
the suit but has obtained a,n assignment of the lease fr;om Goplrieth in the meantime' 
and \AJho, it is ~lleged Iri paragraphl4 otthe petition is willing to surrender the lease 
provided he is paidRs.·2·soo/- lnfullsettlernent. ItIsalleqed in paragraph 16that ifa 
mortgage is.effected. for raising a loan of Rs. 4000/-, then.the scheme can be given 
effecthe and thatthe.sche_mewill be· beneftctalto the.d~butter e.state. The. sumto be 
so raised would be' appfied in payment of Rs. 2500/- to Nimai Cha.nd Dutt for obtaining 
thesurrender of the lease, costs to the solicitors and 'Rs. 750/"- for repairs of the 
debutter property. The scheme _is . set out in paragraph 17 of the petition. In 
paragraphs 18 and 19 ofthe petition the estimated income is given at Rs.' 11s/- and 
expenditure Rs. 65/-, leavi119 a deqr margin of Rs. SO/- per month with which the 
mortgage c.an. be. liq.1.ddate.d in So? 6 years' time. On the basis of this petition, a 
consent decree was passed on May 15, 1946 and the Court granted leave to the next 
friend to settle the: suit on the said terms. Usual certificate was given that the 
settlement was for the benefit of the deity. 

11. In evidence it transpires that Sital was ir) jail on March 27, 1945 and came out 
of jail on May 18, 1945. On April 5, 1945, when Sital was still is jail, Phanilal went to 
Mr. Subimal Roy andinstructe~ him to draw the plaint. Rajen i_n hls evidence~sta~ed 
that atthe request of Sita I he Insuueted Phanilal to institute a suit against Gopinaths.to~ 
get rid of the lease. Rajen Sen seems to think even now that the suit was to that effect 
against Gopinath though the sole defendant was Sita! ir fact. After Sita I came out of 
the jail, Sital himself looked alter ·the_ litigation with the assistance of Phanilal.;'·Jt 
follows, according to this evidence, that Sita I was prosecuting the suit, against himself. 
Phanilal was advised ·expressly by Mr. Subimal Roy notto act as theplalrrtlffs solicitor 
and in fact D. .Rov's name appears asithe solicitor on record: This 'D. Roy sits with 
Phanilal in the same room having common establishment. It was suggested to P~~nilal 
in cross-examination that D~ Roy only lent his name and that Phanilal was acting as 
the attorney for the plaintiff. In this suit Mr. S.K. Sengupta, a member of the Bar, was 
appointed Receiver; Rents, however, were realised even during the period by Phan!lal 
and not by Mr. Sengupta,. it cannot, therefore, be said that Phanilal was out otthe 
matter andthis factIends strongsupport to the suggestion of Dr. Das that Phenllal. 
was acting as attorney and D. Roy merely lent his; name. D. Roy was not called to 
depose that he acted as· attorney and was not merely a name lender. _It is beyond 
doubt that in the' matter of the suit Phanilal was doing everything even though he was 
not the attorney on re<;:o:rd'. Thanoesi:Jit was a collusive sui~ Is beyond anydoubt. That 
the whole object oil the suttwas to get the sanction of the court to raise a loan on a 
mortqaqe in favour of Nimalctrand .: ls equally clear. I am certain 'in my mind that Mr. 
Sengupta was made first the Receiver· and then the trustee without his consent. Tr~ 
real person pulling the string all along was Phanilal and the name of Mr. S.K. Sengupta 
was utilised to give an innocent Jgokto this shady deal. It is, therefore, not surprising 
that Mr .. Sengupta.would refuse to continue as trustee. In fact, itdoes.not appear that 
he eves acted. as.a trustee; .: he did not raise a loan by mortgage in terms of the decree. 
Phanilal then had to come out in the open and get himself appointed. as by a consent 
order elated 11-7-1946, in place and, stead of Mr. S.K. Sengupta Jn order that a 
mortgage could be created i!1 favour of Nimai Chami Dutt. Five days after on 16-7- 
i~4~ th~ rnortqaqe wasexecuted by l'hanllal. The mortgage was executed by Phanilal 
as trustee and Sit?il as shebait, If the. · 
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property had vested in Phanilal as trustee and he was authorised by the court to raise 
a loan of Rs. 4000/~· on a mortgage, it is difficult to understand why Sital should be a 
co-mortgagor .. Is it because Phanilal knew that the decree was fraudulent and void and 
it was safer to make Sita! a co-mortgagor so that he may not repudiate the mortgage? 
D. Roy and Rajen Sen were made attesting witnesses. Rajen Sen is a half-wit and all 
along acted as a tool of Phanilal. D. Roy never came to the witness-box. The receipt of 
the consideration was acknowledged by the mortgagors in the document. The consent 
decree provided that out of the conslderatlon money', Rs. 2SOO/- WM to M ~~id M 
Nimai to get a surrender of the lease, Rs. 500/- was to be paid to D. Roy as costs, Rs. 
250 was to be paid to Sital's attorney B.K. Ghose and Rs. 750/- to be utilised for 
repairs. Phanilal in his evidence stated that he spent Rs. 800/- for repairs. 

12. After the mortgage, PhanHal acted as trustee for a period of about 3years till 7- 
3~1949 and according to his own evidence, he went on realising the rents, effecting 
repairs and. making disbursements. Even though tn the petition to persuade the Court 
to sanction the mortgage, the Court was made to believe that the mortgage would be 
paid off at the rate of at teast Rs. 50/- a month, not a single pice was paid on account 
of the mortgage; Phanilal stated that he as trustee filed certain accounts In Court, a 
copy of whi<;h wa$ pl~u;~d, p~fQr~ me, Thj$ ts not a r~9ular account in whi;ch receipts 
and disbursements have been recorded as they are made. It records, for example, 
payment of Rs. 140/- on account of oevseva for 7 months at the rate-of Rs. 20/- per 
month. It does not appear from this account on what date or dates the payments were 
made. Similar payment of Rs. 240/- is recorded as last item in the account of 1947. 
The account also shows payment of electric bills for every month at the rate of Rs. 20/ 
- more or less. In the petition for leave to settle the suit instituted by Rajen, it was not 
stated that this was an important outgoing. All the parties knew it and Phanilal 
according to his own evidence acted as the agent of Mr. Sen Gupta. He cannot be 
heard to say that he did not know that electric charges were payable. This was 
deliberately suppressed from the Court and the Court was given the false impression 
that there would be .a surplus of Rs. 50/- after meeting all outgoings to liquidate the 

"rnortqaqe liability. The account shows that from May 1946 to November 1948, that is, 
for about 3% years, the trustee realised Rs. 2968/0/6 on account of rent, i.e., at the 
rate of Ro. 8SO/- per y~Hff· In the ~~ti~i9n i~ was stated that the rent after repair would 
be at least Rs. 115/- per month, that is, Rs. 1380/- per year. This is another example 
of misleading the Court. The account shows payment of Rs. 2500/"". to Nlrnai, Rs. 500/­ 
to D. Roy and Rs. 250/- to B.K. Ghose in terms of the consent decree. It shows a 
further payment of Rs. 206/1./3 to D. Roy under order dated 11-7-1946, whereby in 
place of Sengupta Pharntal was appointed trustee. Phanila! paid himself the following 
sums: Rs. 428/4/- plus Rs. 104/2/- alleged to have been advanced. This appears in 
1947 account. Also Rs. 110/9/6 as his remuneration for collection of Rs. 221/8/-. This 
appears in 11948 account. All the three payments made to Phanilal himself appear to 
be wholly unwarranted. It does not appear when Phani!al did advance Rs. 428/8/- and 
Rs. 104/2/- from the account book or otherwise. Nor was he entitled in law to get any 
commission on collection. It must be held that Phanilal had money in his hand 
belonqlnq to the .debutter estate even if the decree is held to be valid in terms of 
which he was required to act and did purport to act. ihere Is no account of the 
subsequent period i.e. from November 1948 to March 7, 1949, when Phanilal by a 
consent order was discharged from further acting as trustee. Phani!al was awarded the 
costs of the application resulting in the order for his own discharge. This amounted to 
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and trustee did not contest. Amiya Kumar Dutt who was appointed the guardian of the 
deity got no instructions from anybody to contest the mortgage and left the interest of 
the deity to the Court. In due course, preliminary and final decree for sale was passed 
and in the Registrar's sale the defendant Upendra, the owner of the adjacent bulldlnq; 
purchased the property. Subseciuently r Uper9ra was advised that a 9ood title was not , 
made out because the lease and .the mortgage were not for legal necessity. An enquiry 
as to title was directed by an Order of the Court. The Registrar reported that so long as 
the consent decree in Rajen's suit was not set aside as fraudulent, title cannot be 
challenged. This report was confirmed by the Court and the purchaser thereupon was 
directed to pay the balance of the purchase money and complete the sale. After such 
completion, the purchaser applied against Sital's daughterwho was in possession then 
to show cause why possession should not be delivered. Thereafter, the present suit 
was instituted. It should be noted that when the purchaser took out summons for an 
enquiry as to whether title has been made out, Amiya Kumar Dutt, as the guardian of 
the deity, supported the purchaser both in the enquiry before the Registrar and before 

about Rs. 250/- on taxation. For the realisation of this cost PhanHal had the Official 
Receiver appointed Receiver of the income of the debutter property by an order dated 
18-4 .. 1950. Phanilal had money of the debutter estate in his hands and he had no 
justification to have a Receiver appointed for the realisation of the sums not due· to 
him. On the date of the application and order he was indeed a debtor to the debutter 
estate, as indicated before. This is clearly an illegal act. It was done apparently to 
prevent Sita I from realising the rents, out of;; which outgoings could be met. The result 
of this act was to put the debutter estate irito houbles. I have no doubt that the next 
step in the contemplation of· Nimai & Ph~niJaL was to enforce the mortgage by 
instituting a suit. In the meantime, Sital to the debutter estate must be crippled 
financially. In evidence Phanilal stated that' his reason for relinquishment of 
trusteeship was Sital's interference in the administration of the debutter estate. This is 
hardly acceptable. Phanilal knew more than enough how to deal .wlth Sita I. During the 
period of his trusteeship, Phc,milal appears to have paid the Corporation taxes of the 
period, But there was arrear of taxes for period prior thereto. This appears not to have 
been paid. For the realisation of this arrear amounting to Rs. 186/13/- the Corporation 
instituted a suit claiming a declaration of statutory charge and usual mortgage decree. 
Phanilal wrongly described as Pannalal, Sital, Nlmal.. Binodini and the deity were 
impleaded as defendants. The suit was instituted on 15-7-1950. On an application 
being made by Phanilal that he was no longer trustee and that Binodini was dead, the 
names of Phanilal and Binodini were struck out from the category of defendants by an 
order dated ~0-i~-t~SO. It is to be noted that Phanilal had still trust money in his 
hand with which he could have paid off the Corporation's dues and finished•with the 
suit. He did not do It. What appears to have been done was that Nimai paid .off .the 
Corporation's dues and had himself transferredto the category orthe plaintiff./The suit 
instituted by the Corporation dispensed with the necessity of Nimai's instituting a 
separate suit to enforce his mortgage. Nimai •took '. advantage of the sult by the 
Corporation and after payment of the Corporation's claim became the plaintiff himself. 
Phanilal acted as the solicitor for Nimai. This gives Phanilal as Nimai Dutt's attorney 
the carriage of proceedings and control of the suit. Incidentally, Phanilal as plaintiff's' 
attorney would get substantial costs, because, in that event, the value ,of,-the suit 
would be over Rs. 2.500/-. This fact might have inspired Phanilal to advise. Nimai to 
pay off the Corporation's claim and have Nimai transferred to the category of the 
plaintiff. Then the suit ran its usual course. Sita! as shebait 
···-..···;,~-J~;·;4;·····--··· ······································· . 
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13. That is how the alienation of the debutter property was completed and it is the 
plaintiff's case that this has been brought about by the fraud and conspiracy of the 
defendants. The central figure of this fraud and conspiracy is Phanilal and the others 
were co-conspirators. It is contended that title of the deity is not lost and the deity 
still continues to be the owner of the property. The acts by which the deity lost the 
property are contended to be fraudulent and H!egal acts and as such do not affect the 
deity's title. Each and every act beginning from the granting of the lease, institution of 
the suit which terminated in a consent decree whereby trustee was appointed of the 
debutter property with power to create a mortgage, the creation of the mortgage 
thereunder by the trustee and ultimate. sale of the mortgaged property in enforcement 
of the mortgage, is described as fraudulent and collusive. and the alienAtjM M tn~ 
debutter property is alleged to be without any legal necessity to the knowledge of au 
the defendants. It is claimed that in case theattenatton cannot beset aside; the deity 
should be damnified for the loss. 

14 •. It .. now remains· to be considered whether. the deity has • any remedy in law. 
Learned counsel appearing for the defendants strongly urged that the suit should be 
dismissed in limine because the case made is a case of fraud and fraud has not been 
properly pleaded with the necessary particulars. Well known cases decided by the 
House ofLords and the Judicial Committee of the Privy Council have been cited and 
relied on in support of this contention. It has been strongly urged that no proper case 
of fraud has been made In the plalntand the suit should be dismissed on that ground. 

15. It is pleaded in p"n;igraph 1~ 9f the p!aint that the ultimate sale is invalid and 
not b!adihg on the deity and this has been brought about by various acts of the 
defendants. The lease in favour of Gopinath Das is stated to be fraudulent, because 
there was no legal necessity and the deity did not get any benefit thereunder. This, in 
rny judgment, is enough pleading of fraud in orderto make a case that the lease was 
not binding 011 the deity and the debutter property. Granting of a lease of de butter 
property without any legal necessity is a fraudulent act. So also the lease is in fraud of 
the deity, when the lease is for no consideration. This has been alleged sufflclendy in 
the plaint and the law of pleading, as I understand it, does not require any further 
averment. It is pleaded that in the. matter of granting of this fraudulent lease, the 
parties involved were Sital, the shebalt, Gopinath, lessee and Phanilal, the attorney. It 
is next alleged that the suit instituted in the name of the deity by Rajen Sen as next 
friend ls a fraudulent suit and all steps taken in that suit are fraudulent. It is alleged 
that Rajen, a stranger to the 'famlly, was not entiHed to brirl~ a ~uit iM th~ Mma of t~m 
deity and this fact was suppressed from the Court. in that suit a consent decree was 
passed which authorised the mortgage. It is alleged that this settlement was 
prejudicial to the deity, It is made dear that the object of the suit was to deprive the 
deity of the property and that the suit resulted in a decree authorisinq an illegal 
mortgage. The defendants as parties are responsible for this fraudulent suit and its 
consequences. It has been .alleqed that the consent decree is void and illegal and that 
the deity derived no benefit therefrom. It is a!ieged further that the mortgage SL1it is 
fraudulent and did not affect the deity's title to the property. In my judgment, there is 
enough averment in the plaint to indicate the case intended to be made in the suit, 

the Court contending that good title had not been made out. Nimai and his attorney 
Phanilal contended that good title had been made out. This is the Fina! chapter of the 
alienation of the debutter property. Amiya Kumar Dutt as the guardian-ad-litem. had 
no power to institute the suit. The person competent to institute a suit is the she-bait, 
who after Sital's death, is his daughter. But before the suit could be instituted, the 
purchase money put In by the purchaser was withdrawn by Nimai and Phanllal on 
aeeoUM't ef th@ claim and costs of the mortgage decree. It eooears that the money W'1~ 
withdrawn sometime on or about 5-12-1955. 
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16. The legality of the lease and the question whether it is binding on the deity is 
not important, except for one purpose. The lease has been surrendered. ·The 
consideration for the subsequent mortgage was substantially to pay Rs. 2500/- to· 
obtain the surrender. Whether the money to obtain surrender of the lease is a lawful· 
consideration to create a mortgage binding on the deity is the only point to consider in 
respect to the lease. The lease, in my judgment, was a fraudulent document not 
binding on the deity. Nor has it been proved that the consideration for the lease, 
namely, payment of Rs. 2500/- has been made. The lease, according to evidence, was 
entered into to stifle a criminal offence and as such is altogether void. The lease being 
void, there was nothing to surrender, and if any payment is made for surrender of 
such a lease, such paym~nt i~ without any ~M~id~ratiM. Th~ payment for obtaining 
the surrender of a void and illegal lease cannot be a good consideration for the 
mortgage of deb utter property. · · 

17. Suit No. 980 of 1945 instituted by Rajen Sen in the name of the deity has been 
challenged, on the ground that Rajen Sen had no authority in law to institute the suit. 

was to get a sanction from the Court to raise a mortgage which was neither for legal 
necessity nor for the benefit of the deity, and that pursuant to the decree in such a 
suit an unauthorised mortgage was executed which was neither for legal ne~essity nor 
for the benefit of the deity. Subsequent suit in enforcement of the mortgage is also 
fraudulent and the sole tnsreundsr did not aff@ct the d@ity's title.' It Will not do for us 
to forget that the object of the suit . is to establish the deity's title in the deb utter 
property and all that the deity need allege is that the alienation was without legal 
necessity and was not for the benefit of the detty. That averment. is enough in law to 
enable a deity to challenge an alienation and it would be for the alienee to' prove that 
the alienation. was either for legal necessity or for the benefit of the deity or that the 
alienee made bona fide enquiry and was satisfied that there was legal necessity. It is 
not really an action in tort wherein the 'clalm is for damages for tort and the cause of 
action is conspiracy to do a tortious act with respect to the property. The language 
used in the plaint may be loose and the suit may appear superficially a suit on tort. 
But as l understand it, it is purely a title suit in which the deity seeks to make a case 
that the debutter property has· been wrongfully alienated and that the deity still. 
retains title in the property. If for any reason the property cannot the recovered back, 
th~ a~ity rt'IU~t h~ d~mnified. 

·-- .• ---p~-9~;-;.48·---···---. -----------. ---- ---- ·--------- -- ---- --- -- ------- --- ---- --------- ------- ----- ---- -- ·- ------- --- . 

namely, that the title of the deity in the debutter property has not been affected by all 
or any of the acts of the shebaits acting along with and in collusion with different 
people which ultimately resulted inthe alienation of the debutter property. The fraud 
in respectto each step whereby the debutter property was ultimately sold has been 
stated sufficiently and even if it might perhaps have been given in a better way with 
fuller details, it does not entitle any Court to dismiss the suit on the ground that fraud 
has not been sufficiently pleaded. To insist on more than what is alleged in the plaint 
would be pedantry. The object of· pleading is to give the defendants full notice of the 
case to be made, so that they are not taken by surprise. That is why the law insists 
that the plaint must give full particulars of the material allegations constituting the 
cause of action and if any fraud is to be alleged against all or any of the defendants, it 
must be stated with full particulars. In the instant case, the fraud alleged is that the 
lease and the mortgage were without legal necessity without conslderatlon and were 
not for the benefit of the deity: that the object of the suit which authorised the 
mortgage 
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According to Hindu Law, sebalt represents the deity and he alone is competent to 
institute a suit in the name of the deity. Jn exceptional circumstances, however, where 
the sebatt does not, or by his own act deprives himself of the power of representing 
the deity; a third party is competent to institute a suit in the name of the deity to 
protect the debutter property. Dr. Das contends that such a party must be a member 
of the family or a worshipper and that a total stranger, in law, is not competent to 
institute a suit in the name of the deity, I do not, however, consider this to be the 
correct view in law, A worshipper or a member of the family has no doubt his own 

· right to institute a suit. to protect his right to worship and for that purpose to protect 
the debutter property. That is, however, a suit by the member of the family or 
worshipper in his personal capacity and not a suit by the deity; The deity has also a 
right of its own to have a suit instttuted-bv a next friend. As I understand the law, the 
person entitled to act as next friend is nc;·t lirni~~o to the members of the family or 
worshipper. Anybody can act as such next friend, but the iaw requires that anybody 
other than sebatt instituting a suit in the nerne of the deity must be appointed as such 
by an order of the court. That is the law as recognised by this Court. Reference may be 
made to the case of Tarit Bhusan v. Sreedhsr Salagram, 45 Cal. WN 932 : (AIR 194? 
Cal 99), Sreedhar .Jew v. Kanta Mohanr 50 CaL WN 14 : (AIR 1947 Cal 213), and 
Sushama Roy v, Atu! Krishna Roy, 59 Cai WN 779 : ((S) AIR 1955 Cal 624). 

18. This suit must, therefore, be held to be whoily unauthorised and all proceedings 
including the decree must be held to be illegal and void so far as the deity is 
concerned. It is contended by Mr. Sankar Ghose that the suit has not been challenged 
on this ground, But in my judgment, when the court finds that the authority to create 
a mortgage of debutter property is derived from a consent decree and the decree and 
plaint are tendered in evidence the court is bound to declare the decree to be invalid, 
when it finds that the suit has been instituted by one having no authority to institute a 
suit on b~half 6Uh~d~ity. Th@ dei::rngauthori~ing the mortgeige must be held to be 
wholly void and not binding on the deity at all. 

19. Since evidence has been tendered as to whether the decree is fraudulent, r 
would better record my finding on it. In my judgment, the suit is fraudulent he its 
inceptlon, continuance and termination. The suit instituted according to Rajen was at 
the request of Sital to get rid of the lease. Sita! intended the suit to be instituted 
against G:opinajh. Suit, however, was instituted not against Gopinath but against Sita! 
and not for the purpose of setting aside the !ease, but ostensibly for the purpose of 
framing a scheme, but for the real purpose of confirming the lease and creating a 
mortqaqe. Though, the suit was against S!tal, Sital was himself purporting to. 
prosecute the suit and Phanilal was purporting to act according to the instructions of 
Sita!. ln fact, however, Phani!al was prosecuting the suit, not in the interest of Sita! 
but in the interest of his own protege Nemal and the consent decree was obtained not 
in the interest of the deity nor even In the Interest of Sita I, but in the il'lb~r~~r ~f ~J@rrmi 
Chand Dutt. T!1e sanction of the court was obtained fraudulently by suppression and 
misstatement, of facts and a gross fraud .was perpetrated on the court to induce it to 

. sanction the consent decree and to certify H: to be for the benefit of the deity. I hold 
that Phanilal was the real attorney who was acting for the plaintiff in that suit in the 
name of D. Roy r even though he was warned by an eminent Counsel of this court that 
he could not act for the plaintiff in the suit. The suit was Phanilal's and was intended 
to get the sanction of the court to confirm the tease and to sanction the mortgage. In 
my judgment, it was a thoroughly dishonest suit, fraudulent in its inception, 
continuance and termination. No party can acquire 
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any right under such a fraudulent decree. The mortgage cannot be supported, because 
it was sanctioned by the Court in a fraudulent suit. 

20. Can the mortgage. be otherwise supported? Though the rT)Ortgage deed recites 
that the mortgage. was· being created by Phanilal as. trustee appointed by the court 
under the authority derived from the decree passed in the suit.to secure an advance of 
Rs. 4000/-, yet the deed recites that the mortgaged property has vested in Phanilal as 
trustee and Sital as sebait. Sital's sebait appears to be. a co-mortgagor. lt must be 
held on my finding that Phanilal had no authority to create the mortgage on the basis 
of the consent decree in Rajen's suit. But Sital as sebait could mortgage the property 
Independently of any authority derived from the consent decree. ~uch a morl:gage, If H: 
was for legal necessity or for the benefit of the deity, would be binding on the deity. If, 
however, it is not for legal necessity nor for the benefit of the deity, it would not be 
binding on the deity. 

21. The question to be considered is whether the mortgage in the instant case was 
for legal necessity or for the benefit of the deity. The mortgage was entered into 
primarily to pay the lessee as the price of surrender. That is the object stated in the 
consent petition, Rs. 2500/- to paid to the tessee to obtain surrender, costs amounting 
to Rs; 750/- that is, Rs. 500/- to D. Roy and Rs. 250/- to D.K. Chose, the attorneys 
employed in the suit and Rs. 750/- for repairs. I do not consider this to be a case of 
mortgage for legal necessity. The lease was not binding on the deity and I have held, 
on the evidence, that no payment of consideration has been proved. Further.vthe lease 
was to eom~ound a animal offane~. TM payrnf!!nt of.eosts to the attorneys of.the party 
employed in a suit which was instituted to defraud the deity and which, in any event, 
was a suit not of the deity, cannot be considered to be a legal necessity/ Nor do. I 
consider that a sebalt is justified in raising a loan of Rs. 750/- by mortgaging the 
property, when that small expense can well be met out of the income of the debutter 
estate. It is not a case of Rs. 750/- already borrowed and spent for the purpose of 
repairs, but a case of borrowing the sum of Rs. 750/- on. a mortgage, so that repairs 
and improvement can be effected in future. I hold that there was no pres~ing 
necessity for the mortgage and the mortgage cannot be binding on the deity as being 
one entered into by the sebait for legal necessity. Nor do I consider that the mortgage 
was for the benefit of the deity. Rs. 2500/- alleged to have been· paid by the 
mortgagor to himself as the lessee and the costs of the suit can hardly be contended 
to be for the bsnent of th@ d@ity. Phanilal in his evid@nce stated that h@ sp@nt a sum of 
Rs. 800/- on account of repairs and Improvement of the debutter estate. It does not 
appear from the accounts filed by him as a trustee that he spent on account of repairs 
out of money advanced by Nemai. He was realising rent month for month and the 
amount spent by him was spread over the entire . period during which he was in 
possession as a trustee. It may. well be that he spent on account of repairs out of the 
rent he was receiving. Further, he stated that he was realising rent on behalf of Sen 
Gupta, who was appointed Receiver immediately after the institution of the suit. That 
money has not been accounted for. This money might have been utilised for the 
repairs and improvement, and in view of this fact, I am unable to accept the. evidence 
of Phanilal that repairs were effected with the money borrowed on the mortgage. It is 
to be noted that no part of the sum of Rs. 4000/- was paid to Sital. Hence, Sital could 
not have spent the money for repairs and Improvement. l:ven ff Phanllal evidence Is 
accepted, he executed the mortgage and obtained the consideration money himself 
and spent part of it for improvement of the· de butter estate. Sita I did not obtain the 
mortgage money or any part thereof, even though he was a co-mortgagor. Even if the 
mortgage is one created by the sebalt, it must be held, on evidence, that he neither 
received any part of the mortgage money nor spent it for the improvement of the 
debutter property. The debutter estate cannot, therefore, be held to have been 
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"T:ie piciintlff rurtnor daims a£ a mcrtqsqss of tns Sf.lid premises No. 6, Bhuban 
Sarkar Lane particulars whereof are as follows: Dated 16th July, 1946, for Rs. 

that the sebait was not the proper person to represent the deity. Se bait's right to 
represent the deity not having been adjudicated in any proceeding in the mortgage 
suit, the sebait continued to represent the deity and the appointment of Amiya Kumar 
Dutt as the guardian appears to have been made not according to iaw. This order has 
done nothing except creating confusion. In any event, the said guardian received no 
co-operation from anybody, and I hold that in fg<;t the deiity w~~ nQt eff~ctively 
represented in the mortgage suit and the interest of the deity could not be and in tact 
was not protected in that suit. The responsibility for all this must be attributed' to 
Nemai, the plaintiff, and his attorney Phanilal. The plaint appears to have been 
amended by an order dated December 20, 1950. Nemai was transposed from the 
category of defendant to be the sole plaintiff in place and stead of the Corporation. 
Amount of claim ·on account of consoltdated rates is reduced to Rs. 116/1/- by 
deduction of Rs. 70/1/-, apparently paid previously. It is pleaded in the amended 
plaint that the plaintiff Nernai has paid the said claim of the Corporation and costs; it 
is not stated how much cost he has paid. Paragraph 3 of the plaint is substituted by a 
new paragraph which reads as follows: 

.. ~· - ~ - -·- ·~ ,.. "' ,. ~ ~ "' - : .. - - •· o; 
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benefited by the money advanced by Nemai to Phanilat. It must, therefore, be held 
that the mort~age was neither for ie~al necessity nor for the benefit of the deity. No 
case has been made either in the pleading or in evidence that Nemai made any 
enquiry as to the existence of legal necessity, so as to justify the mortgage. The 
mortgage, therefore, is r.ot binding on the deity. 

22. The other matter now left· to be considered is the mortgage Suit No. 2970 of 
1950 instituted by the Corporation of Calcutta to enforce the statutory charge for the 
realisation of the consolidated rates. The plaint is Ex. B/4 and filed on July 15, 1.950. 
The amount claimed by the Corporation in the suit he Rs. 186/:13/-. The defendants 
are Phani!al (wrongly described as Pennalal}; the deity, Sital Binodini as sebait and 
Nemai. It is alleged in the plaint that the defendants are interested in the premises 
and/or in the right of redemption therein. The plaint appears to have been 
subsequently amended by an order dated October 30, 1951, whereby the names of 
defendants Nos. 1 and. 3 '(Phanilal wrongly described as Pannalal and Binodini) were 
struck out". Tt wlll be seen thaf before and ~fh~ti. t~l~ am~ndmant bath Sit~al and tha 
deity remained as defendants. The Court appointed one Amiya Kumar Dutt as the next 
friend of the deity. He received no to-operation or instruction from anybody and left 
the interest of the deity in the hands of the court and only asked for instalments under 
the Bengal Money Lenders Act. In the result, there was the usual preliminary and final 
decree and ultimately a sate of the property. The deity, at the instance of the plaintiff 
Nemai, was made to be represented in the suit not by the sebait but by a guardian-ad 
-Ittern appointed by the court, in the instant case, Amiya Kumar Dutt - who was not 
given any assistance in properly defending the suit. It has not been alleged anywhere 
in the mortgage proceeding why the sebalt was not competent to act as the guardian 
of the deity. In law, sebalt and nobody else is entitled to represent the deity, unless 
the sebatt has disabled himself from so acting as sebalt. In obtaining from the court 
an order for separate representation of the deity and not by sebalt; it was the duty of 
the plaintiff to have placed before the court facts which disabled the sebalt from 
representlnq the deity. nrhere ls nothing fo inditaVHhat th~ ~ourt a!'~li~d it~ mind in 
the matter and. after consideration came to the concluslon 
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4,QOOh· iot~res~ 6<>,(a $~11').Ple." Pray~.r(c:tJlsarriel1cied pf'l.p.reads·:,a~ follows: 
"Oeplaratipn <>fflf~stc;~argJj; on.:the.sa.idpremis.e.fpr.~hE? sum of Rs .. 116/13/- and 

the cqsts incurred·therel:>Y as rnentione(lln.· •. parag;faphs····l and 8 thereof." 
23. That is au the amencirm.ent effec~ed when Nel'J'IC\i had himself substituted in 

~la~~ and .~t~ad.6f th~ pla:iry'ti(f~ .. ~hanHal was.acl:lng as1Q,,e'soHdfor of Nemel, 
24. In}aw, the mortgage eff~cte~ by the sebai~ yjithout legaJ.necessity and not for 

the benefit of the deit}" Is not:void and the rnortg~gor acquires some Interest in the 
mortgage~t property{ that. ls, Jhe Interest of the sebait ~hich enures only during the 
incumbency of the .sebelt. The::§ebait may alienate by way of lease, mortgage or sale 
the debutter property. even wi.~t1out legal necessity and not for the benefit of the deity. 
Such an alienation would not aff,ect the title of the deity. The transactton would not be 
void, and the aUenee would be entitled to the rignt.s of the sebait in the property so 
long as the sebalt continued as a sebait of the debutter properties. In the instant case 
I have held that the mortgage was not forthe benefit of the deity and the mortgage 
security was not therefore the debutter property but qnly the ~~b~,ity interest of Sit~I 
in the debutter property and the sebaity interestof Sital in the debutter property will 
inure during the incJilmbency of SitaJ and it will come to an end either on the death of 
Sital or on the termlnatlon of hi$ sebaity. .ln a suit to enforce a mortgage. of debutter 
property. by a sebett, when the mortgage is neither. for legal necessity nor for the 
benefit of the deity.when a decre,e is passedfor sale of the mortga.ge security in such a 
suit what is sold is pot tne rnprtgaged property but only the sebalt's inter~st in the 
debutter property; The purchaser in such a case would not acquiretitle in tpe':~ebu~t~r 
property beyond the lifetime of the sebait and on the .termlnatlon of his ·seoaity th.~ 
title of the·. purchaser in the .debutter property "."ould come to an end:. It wc)'ul~~ · 
therefore, follow that in the .instant case $ital having qJed on February 21t l$)S(;i,;~t~:e 
purchaser's right to the property is extinguished on that date and the deity's title· 'to 
the property as owner is not . affected either by the mortgage or sate in the 
enforcement of the mort~a9e. , . , ... ·.· .... 

25. It has however been argued that the deity was a party to the mortgage sui(a.9d 
its tide to the property has been extinguished by. the decree. It is very strongly urged 
on behalf of the defendant that the deity is barred by res. judicata . or. principles 
analogous thereto from. setting up its title as against the purchaser.' If that' was the 
correct position in law then in every case of sale in execution of a mortgage decree the 
claim of the deity would be barred in a subsequent suit to set aside the alienation. The 
plea of res judicata ·.or principles analogous thereto would be a complete answer to 
such a suit. But it has been held by the highest court that such a suit lies. The reason 
is that in a mortgage suit simpliciter, what is proceeded against is the mortgagor's 
interest in the property - that is the mortgage security and what is sold in execution 
of the mortgage decree is the right title and interest of the mortgagor in the mortgage 
security. The mortgage not being binding on the deity, the-mort~?ee security is only 
the interest of the sebalt in the debutter property. The court in such a suit, therefore, 
is called upon to pass. a decree or order for sale not of the debutter property but of the 
-right title and interest of the sebait in the debutterproperty. There cannot be any 
question, therefore, of the deity's title to the property being adjudicated by the court 
and in consequence the decree in· the mortgage suit cannot operate as res judlcata 
barring a subsequent suit by the deity to establish its title to the mortgaged property. 
The paramount title of the deity cannot be deemed to have been adjudicated in a suit 
simpliciter on a mortgage created without any legal necessity. The mortgage security 
being nothing more than a sebait's right in the mortgaged property and the suit being 
simpliciter to enforce the mortgage security, it must be held that the determination of 
the paramount title of the deity in the debutter property could not have been 
determined in the instant mortgage suit. 
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27. It _is to be noted that in the mortgage deed itself there is no recital that the 
sebalt is effecting the mortgage for legal necessity. The deed makes it clear that the 
mortgage was being executed in terms of the decree in Suit No. 980 of 1945 and that 
it was being executed pursuant to the authority of the court. Such authority was given 
to the trustee and not to the sebalt. The point to be noted is that it does not appear 
anvwherefrorn the deed that the sebait was creating the mortqaqe.f'or legal necessity. 
It1 therefore, follows that in the instant case where neither the mortgage deed shows 
that the sebalt executed the mortgage for legal necessity and the plaint does not 
make a case that the mortgage was for legal necessity thereby raising the question of 
the deity being bound by the mortgage, this suit cannot be treated as anything other 
than a mortgage suit simpliciter in which the plaintiff has sought to enforce his 
security namely the sebaity interest in the debutter property. It cannot, therefore, be 
eoriMndM tl'rnt the deity'£ title has been adjudicated against in the mmtgage suit ~m<i 
the deity is debarred from claiming tide on the ground of res judicata or principles 
analogous thereto. 

28. rt is contended that the deity is a party to the mortgage suit and as such bound 
by the decree. The point is not whether the deity is bound by the decree but the point 
is what interest passes in the sale pursuant to the decree. In other words, what is the 
decree? For the purpose of determining what ls the decree, the scope of the suit is to 
be ascertained from the averments in the plaint and the reliefs claimed. The plaint 
does not aver that the mortgage was for legal necessity and as such bindinq on the 
deity. The mortgage on which the suit is filed indicates now here that the sebait 
executed the mortgage for legal necessity. I, therefore, hold that the mortgage 
security was only the sebalt's interest In the debutter property proceeded a~aiMt iM 
the mortgage suit .. That being the scope of the suit, the deity was not called upon to 
set up its title to the property in the mortgage suit. Merely by impleading the deity 
improperly as a party and without making any averrnent in the plaint that the deity's 
tide in the debutter property is intended to be affected by the decree, the plaintiff is 
not entitled to contend that the deity's tide had been negatived when a decree is 
passed in the mortgage suit and the deity is in consequence debarred from having its 
tide determined subsequentiy in a suit on the principles of constructive res judicata. 

without raising any question as to whether the mortgage was for legal necessity and 
as . such what was intended to be sold in execution of the mortgage decree is not 
merely the interest of the sebait but of the deity as well. In the plaint it ls not alleged 
that the mortgage was for legal necessity or for the benefit of the deity or that the 
mortgagee made the necessary enquiry and was satisfied as to the existence of legal 
necessity. 

26. it may be· competent for a mortqaqee of debutter property to raise the question 
of the deity's title in a suit properly framed to enforce the mortgage against the 
debutter property. In such a suit rt would be necessary to plead and prove that the 
mortgage was for legal necessity and/or for the benefit of the deity and/or the 
mortgagee, before granting the mortgagee made reasonable ·enquiries as to the 
existence ,of legal necessity. In that event the question is adjudicated or is deemed to 
have-been adjudicated by the court in the presence of the deity properly represented 
when a decree is-passed and such a decree may operate as res judicata. The title of 
the purchaser in execution of the decree in such sale might not be challenged by the 
deity in a subsequent suit. In the instant case however no such point has been raised 
by Nemai in the plaint and the suit is strnptlclter a suit for mortgage 
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charged, the entire property came within the purview of. the suit and not merely the 
sebait's interest in the· debutter property. What, therefore, .was sought to be sold in 
the 01nrt~a9e suit i~ not merely the sebaity interest tntns mortgaged property but_ thl! 
debutter . property itself. and what is sold is debutter property . and 'not merely the 
sebaitv interest of Sital. ·. 

In e>~d~r .t~at the .c;Je,ity's lntere$t;%.in, a debu.tter pr9p~J1Y rtjay be $pid in. enfc;>r9ement of 
a rn~rt:gag;~· .• ,ofclE!~·~+J;~r pro~e.r;cy execlJtedby a.$ebCl,itt',it.isne~.e~sarytQ aver tn the 
pl(tilil,t·. lha~ the f",l~~Q-~_gEt Wl~~.i~f9r ... legal •ne~essity. and/~B-f<?.rthe benefit·•.•.of the .. deity 
andZQr the; m()rt~.,g~' . mad@:' tb~ , necessary en(luiry :Wb~n :1·tfv3neino ··. Mt)l'l~Y M the 
mort991:11e• In. t.he; .~bc~enc::e; of.s,yfh an averment,. vybat.· is- ~o.ugfit t.Q be -. enforced in .. the 
mo~gagE! sqit J~. QJ1['>}1the right,,t1Qe .and ;i 11tere~t. of .the s~t)J:tlt in.th.a debutte.r property. 
In svch a rnortgag~··$uit si111PIJRJ.ter when ·there is no s4ch C}Verrn~nt Jn the .: plaint, the 
deitv. .is 11pt .. a. nec;;e,$.~~ryparty •. ~.f'1erely by a<tcHng the d~.itY ~s,<a Pcartv, the .scope of the 
su.it Is · np~ extended and the 111Qrtgage security. is not i.npic;ated to be not merely. the 
sebClit'sipterest in th.; mortgage,~:Lproperty but-thedeltv's if)terest as well. 

~~· There is, ho~ever,/a.no~tier point to be. considered. The mortgage suit was not 
merely to enforce tbe mortgage.created by Phanilal and Sital on July 161 1946 for Rs. 
4000/-. It was also to enforce the statutory charge for the recovery of consolldeted 
rates. Originally the sui.t. was tnstttuted by the Corporation to enforce the statutory 
charge. During the pendency of the suit, defendant Nernai paid the dues of the 
Corporatipn and anerpaymentgad himself transferr@~ to tM eatM6f'Y of the plaintiff, 
not merely to. enforce his owr1;rno,-tgage but also to. enforce the statutory charge. For 
the payl'}'\e,nt of the, COt;lSolid~te,d rates the entire> propef1:y was li?ble to be sold and In 
e11f:orce111ent of. the c;;harge, 11Pt merely the sebeltvInterest. in the property- but the 
deity's interest also was. l:iable to. be sold. It follows.that. iQpsmuch as,. in the instant 
case, the sale in the suit was not merely for the rec:.pveffy of.the money secured by the 

\. mortgage deed of),1,Jly 16, 1946;, but also for the recovery qf the money for which t~.e 
property was charged- by the fplcu~a Municipal Act, the lntereststhat passed in~:ttae 
sult .. tothepurchaserIsnot I.merely.the interest ofthes~gait but qlsothat 9fthe··.deitY 
in the Property, I~ seemsthatthe purchaser's tide to the property on that basis cannet 
be ctiat1~11ged now Jn this suit .. Pn that ground, plaintiffs. ~ide· to the pro.petty must be 
negatived and the p.urch~Sf;!.r;'..!:i. tide upheld, I have .• come to thls concluston with 
considergt)Je emount of .. hesitat~on· more particularly be.eause th~- C6rp6ratiooJs dalro Js 
very: srna]! and the property was sold substantially in enforcement of the mortgage of 
July 16, 1945. · 

30. It appears that after the: institution of the suit out of the total d~im of the 
Corporation amountlnq to Rs. 1S6/13/-, Rs. 70/1/- was pqid to the Corporation and 
may be the balance would have been paldIn the same way and the propertYwould not 
have been sold to answer this small claim of the ... Corporation on account . of 
consolidated rates .. Nernal no ~oubt by makin$J payment of the small balance of Rs. 
116/13/- claimed ta .... have, been subroqated and sought to enforce not merely his own 
mortgage but the claim for consolidated rates as well. Whether he was at .all entitled 
to b~ subrogated under the Transfer of Property Act may be a nice question of law. But 
the factrem~ins that re.claims to be subrogated and ·on ~b,at foo~ing sought tq ~nf9n;;e 
tn~ C6rporabon1s clalrn for consolidated rates on. the debutter property: The entire 
debutter property was answerable for the realisation ()f' consolidated rates. Inasmuch 
as the instant suit .was not merely to enforce the mortgage dated July 16, 1945 in 
which the-rnortqaqe security .. was only the sebaity interest -but to enforce payment of 
the consolidated rates is well for the payment of which the property itself was 
--~- ·-p~~~;·;.52· ········· ········· ········· ········ . 
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Discialmer: Whtie_ every effo~t Is made' to avoid anv mistake OT orntsstcn, this casenote/ headnote/ judgment/ act/ rule/ re·_gu!ation/ ctrcutar/ 
notification is being drr:1)lated or. the: c:ondiUon and under.standing that the publisher woutdno t be Habte tn any m arm er by reason of any mistake 
or- omission or· for any action taken or omitted to be taken or advice renuerc d or eccepted on the basis cf tht-s ceseno re / headnote/ jw:i9ment/ act/ 
ruh."?/ reguJaUon/ crrcutarv r.otlff{:attan. AH dtspute.s v~m be subject e xclcstvetv to Jurisdiction or courts, tribunals and forums at Lucknow onfy. The 
authenticity of th!"s text must be V·Srified from the arfginai source, 

31. A point was raised that in the mortgage suit a proceeding was initiated by the 
purchaser as to whether a good title. had been made out and there was an order for 
enquiry and the Registrar on ~is Report held that a good title had been made out and 
this had been confirmed by the court. It is, therefore, contended by Mr. B.C. Dutt the 
learned counsel for the purchaser Upendra that his title cannot be challenged now. 
Having regard to what is stated above and my finding that the tide in the debutter 
property has passed to the· purchaser, it is not necessary to further consider this point. 

32. The fg~ th~t tl1~ purchaser acquired. title to the property which cannot be 
challenged now does not mean that the mortgage of July 16, 1945 became binding on 
the deity. This finding that the purchaser's title cannot be challenged now is not 
inconsistent with my other finding that the mortgage is not binding on the deity and 
the interest acquired by the mortgage is the sebaity interest only. The property is sold 
and the sale is upheld. There are however the sale-proceeds and the mortgage is 
shifted to the sale proceeds, and the question now remains to be considered who is 
entitled to the sale-proceeds? The sale proceeds now represent the mortgaged 
property. The mortgaged property was liable for the consolidated rates but not to 
answer the claim under the mortgage dated July 16, 1945. The sale proceeds are 
therefore only to be utilised for the payment of the Corporation chargesand nothing 
on account of mortgage. The sum paid to the Corporation by the plaintiff Nemai 
amounting to Rs. 116/13/- is properly payable to him out of the sale proceeds. The 
rest except any sum paid to the Corporation on account of consolidated rates belongs 
to the deity. This .has . been Improperly withdrawn by tM· plaintiff Ngmai and hi§ 
attorney PhanilaL They must refund it to the plaintiff and there will be a decree 
against them for the balance with interest at the rate of six per cent from October 7, 
1946 uptil today. 

33. I do not think that I should make any consideration in favour of Phanilal 
because the money withdrawn by Phanllal is on account of costs. I hold thatso far as 
these costs· are concerned, the deity should not be made liable. The cost of suit as 
oriqinally instituted would have been comparatively small. The cost has become heavy 
because of the claim of Nemai to enforce his mortgage in this suit. The deity should 
not be made lleble for these costs more particularly because this heavy cost incurred is 
attributable to the misdeeds of Nemal and Phanilal. The deity is entitled to the costs of 
the suit as against the defendants Nemai and Phanilal. The purchaser will pay his own 
costs. So also Gopinath will pay his own assets. This suit was continued as a pauper 
suit. My attention has been drawn to Or. 33 r•ul~ lO and also to Ch. 11 rules 13 and 14 
and Ch. 36 rules 53 and. 54 of this Court. The court-fees payable to the court in terms 
of the Code of Civil Procedure and the Rules referred to above would constitute a first 
charge on the amount payable under this decree. I direct the amount to be 
ascertained and out of the decretai amount this amount is to be paid In the first 
instance. The learned counsel who represented the deity at the request of the court 
and appeared throughout the proceeding is not entitled to a fee under Ch. 36 rules 53 
and 54 without an express order of the court Having regard to the amount of labour 
put in by the learned counsel as also the solicitor for properly representing the claim of 
the plaintiff before me, I make a special order in favour of the attorney and the 
<;01.msel ~n<;i direct that fees be paid to them according to the rules. 
BD/R.G.D. 

34. Order eccordinqlv, 
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Madhya tradeshHi~b ~c;>urt 
(BEFORE V.R, NeWASKA~ AND N.M. GOLWALKAR, JJ.) 

Chamelibai Vallabhadas and others .. , Appellants; 
Versus 

Ramchandrajee and others ... Respondents. 
First Appeal No. 2 of 1 Qp1 
Decided on July 30, 1964 

The Judgment of the Court was delivered by 
NEWASKAR, J.:- The suit out of which the present appeal artses was brought by 

plaintiff Sundarlal, s/o Manoh(lrlal Brahrnln claiming himself to be the Pujari and 
Sh~bait of a temple sltu<;1ted In Lohia aazar Lashkar. The suit was brought by him as 
the next friend of the va(i9_us idols ofRarnchaodreji, Seetaji, Laxmanji, etc., eight in 
all. According to Sundarlat'th~ temple where all th~ above idols are installed is a 
portion of a bigger area and .. the entire properties situated iq the area, as shown in the 
map filed along with the plaint; belong to the satq iqol .. ~ and constitute a public 
endowment, the same having been_ dedicated to the ~aid idols for the up .. keep of the 
temple and for carrying on their worship. According. to Sundarlal he used to recover 
rent of the properties and deposit: the same. with the. ciefenr;fant. who,· on th_e insistence 
of the members of the Hindu Community pf the loc::ality1J1ap utilized part of the funds 
lying in deposit with him in building a Ohararnsh,~la,.witl1in that area. However, it is 
said that the defendantfnrecent years has begun 'to.1,cl(:lim title to the properties 
aforesaid to deny that of th~ id.ols. A declaration was ,acc,or~,in91y claimed on t(~h~lf Qf 
the Idols that the entire properties situated in the area belong to the idols and are 
their property having been dedicated for the up-keep qf the temple and for ccirrying on 
worship and that any claim of the plaintiff contrary that of the idol was untenable. 

2. Thesuit wasresisted Qy the defendantwho denied th~. right of the plaintiff to file 
the present suit on behalfof the idols. It was denied that Scundarlal Brahmin who had 
brought the present suit as well as his ancestors had been worshipping the various 
idols as Pujaris. The claim put forward by Sundarlal to Shebaitship was denied. It was 
denied that the properties situated in the. area indicated in the map had been 
dedicated for the up-keep of the temple and constitute public endowment and that 
Sundarlal and his ancestors used to recover rent therefrom. The deposit of the income 
of the properties as ~AMANAT MANDIR' was also denied. It was denied that the 
defendant constructed the Dharmashala out of the amount !yin~ as AMANAT on public 
insistence as according to him no member of the public had any such right. It was 
claimed by the defendant that he is in possession of the properties in his own personal 
and private right and do not constitute a public endowment. It was also contended 
that the defendant is in possession of the property in his own right for the last 50 
years and a suit for a mere declaration was incompetent .. The plaintiff, it is said, 
should have filed a suit claiming a consequential relief of possession after paying ad 
valorem court-fees. The plaintiff's claim was, according to the defendant, barred by res 
judicata due to the decision given by the Gwalior High Court in a case between the 
predecessor of the plaintiff and Mavasibaba a former Pujari. Bar of Section 92 of the 
CPC was also put forward. On the basis of these grounds it was contended that the 

'-'-? suit was incompetent. On the basis of the pleadings aforesaid the following issues 
were framed by the trial Court:- 

~' L Whether Sundarlal had a right to file the present plaint on behalf of the idols? 

- - 
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8. Whether the court-fees are sufficient? 
9 -. Whether the defendant is entitled to Rs. 1,000 as damages for vexatious 

character of the suit? 
3. The trial Court, after full trial, found that Sundarlal could file the present suit on 

behalf of the idols. The properties other than the temple, where the idols are installed, 
were held to be the debutter properties belonging to the idols and the defendant was 
held to be a trustee of the said properties. There was accordingly no bar to the present 
action by treason of Se~ctio1i 42 of the Specific Relief Act, Sections 11 and 92 of. the 
CPC or of limitation. The defendant was held to be enHHed to M damag~g for the 1 '· 

alleged vexatious character of the suit as the suit was not of that description. The trial 
Court accordingly granted a declaration claimed on behalf of the idols. 

4. This appeal is directed against that declston. 
5. Mr. Chitale, who appeared for the appellant, contended that the materials on· 

record indicated that Sundarlal, who has filed the present suit, is the nephew of one 
Jwalaprasad who had been appointed by the defendant as a Pujari at the. temple and 
he was permitted to worship at the temple by reason of his relationship with 
Jwalaprasad. He was, it was contended, no better than defendant's employee and 
consequently has no light to file the present suit. 

6. The learned counsel also pointed out that some of the properties claimed on 
behalf of the idols htid be~n mor~999ed by Mavasibaba and in a litigation that followed 
the properties became the exclusive properties of the defendant. The defendant has 
been !n possession of those properties in his own right and not on behalf of the deities. 
The claim for mere declaration without a consequential relief of possession which was 
claimable on behalf of the idols, was hot tenable in view of Section 42 of the Specific 
Relief Act, 

7. It was next contended that the findinq that the defendant was a trustee of the 
temple is not based on any reliable materials on record but is more or less conjectural. 
The claim of tile plaintiff is also barred by !imitation as the defendant had asserted his 
claim and denied that of the deity as far back as in· the sear 1921 and the present 
claim for declaration filed in the year 1953 is barred by limitation. s. rn orcer tQ ~ppreciate the contentions raised on behalf of the appellant it will be 
necessary to refer to oral and documentary materials on record having a bearing on 
the question as defendant's connection with the temple and other properties in suit. 

9. First document to be considered is the entry of the year 1874-1875 of the 
register of Muafi of the erst-while Gwalior State. The entry referred cash-grant of Rs .. 
48 'Chandwad Shikka' in the name of Sukhramdas Guru Sewadas Bairagi for the 
Devasthan of Shriram temple. This grant was mentioned as having been, discontinued 
in Samvat Year 192.9 but it was later continued from S.Y~ 1931 in the name of Mavasi 

2. Whether the properties excepting the actual temple where the idols are installed 
described in para .. 3 of the plaint constitute religious endowment? 

3. Whether the defendants are the trustees of the said property? 
4. Whether the suit is barred by Section 42 of the Specific Relief Act? 
5. Whether the suit is within time? 
6. Whether the suit is barred by the principle of res judicata? 
7. Whether the suit is barred by Section 92 of the CPC? 
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He never gave him -anvthlnq. towards the expenses of the temple or for his 
/ 

···~···p~~~;-;_59·······-···············-·······-.-•···-························'·•·-·······~-·--···-···'-:·.···-·····'·····'·· 

Dafedar as he used to look after the worship of the temple until theappearence .. of 
Bankhandi Chela of Sukhramdas. . . · .. · · ·. • · . :. . . . · 

10. It thus appears that from the Samvat year 19:31 .Mavasi was do facto Pujari or 
Shebait. The origin of the temple was not clear from this. But it was clear. that 
Sukhramdas Guru·sevadas was its Shebait. 

u. The next document to be referred is a M~is~er~dwnl executed by 'Mavasi,.alias 
Madhavdas claiming himself to be the Chela of Sukhrarndas on 4-l-1900appointing 
one Parsadi as a Pujari authorised to continue the worship and recover cash-grant and 
the income from the shops till the return of his Chela Ramdas after the executant's 
death. 

12. The next document to be referred is the decision in a suit filed by Guttobai, w/o 
Jamnadas of the shop· of Mathuradas Jamnadas against Mavasi on the basis .. of a 
registered deed of possessory mortgage, dated 20-5-1884 executed by Mavasi in 
respect of two shops, one Kotha, Pater together with a .. · Chabutra at the back for Rs. 
400. The claim was for the enforcement of the mortgage· as the mortgagor had agreed 
to repay the amount with interest at the end of four years. The suit was decreed for 
Rs. 400 as against the property mortgaged. There was reference in the decision tQ 
other mortgages in res!'@~~ of other shops. For which he, was to file a separate suit. 
There was compromise in execution proceedings with reference to the claim under the 
decree aforesaid on 4-1-1906.whereby the judgment-debtor agreed to give up his 
rights of a mortgagor in the property and making the decree-holder absolute owner of 
the same in satlsfaction of the decree. Subsequent to th!~ attempts were made first by 
one Vishnu pant. and .later by Ramdas Chela of Mavasi to have the decree set aside·.· 
Vishnupant filed a revision petition before the then ChlefJustice which was rejeceedon 
22-12•1900 on the ground that he had no riqhtto file the petition. Ramdas fllede suit 
to set aside the decree. This suit was also dismissed. on the ground ofres judicata on 
14-10-1901. 

13. It is thus clear that.the defendant had become absolute owner of the properly 
covered by the mortgage of 1.884. There was also reference to his possession as ·a.; 
mort9a9e~ wj~h rererence to .otner shops. Suggestio,M were made In thcise · 
pr:oceedings indicating willingness onthe part of the mortgage to return the property 
but they appear not to have been accepted by the defendant's ·predecessor .. The effect 
of this was that the defendant's claim had become adverse to the then Shebait or de 
facto Shebait and his possession was in his own right as absolute owner of part of the 
properly and as a mortgagee as to other. 

14. As regards the connection. of Sundarlal with the temple property the defendant 
has produced and .proved a document Ex. P-11. This was an agreement executed by 
Jwalaprasad on 21-2-1920 in favour of the defendant, who was then minor and was 
represented by his guardian Fulbai, consenting to worship the deities on payment of 
Rs. 2 p.M. as his remuneration and further acknowledging the right of the defendant to 
remove him anytime. Accordlnq to ?undarlal about 2 or .S years -before Jwalapri;l~~d'$ 
death he . began to. perform . Puja due. to some disability .having crept upon him .. He 
admitted that there was nobody in the line of Mavasibaba. He claimed. to be a nephew 
of Jwalaprasad and after hls death he continued the .worshlp in accordance with 
Jwalaprasad's desire .. He accepted. the. fact that during the life-time of Jwalaprasad, it 
was the defendant who.recovered .. rent of all the shops and he continued to do so even 
thereafter. · 

----------'------------------------___: .,. __.:;;._ ...... ~·~-~--~·~-----------.;.;__,;;_ _ 
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maintenance. He also did not repair the temple. 

15. It is thus dear from the history of litigation between Mavasi and the defendant 
as also by the defendant's subsequent acts of employing Jwalaprasad as a mere 
servant on Rs. 2 P.M. fore worship, that the two shops had been in exclusive 
possession and ownership of the defendant right from the year 1900 and other shops 
hiild been in his possession as a mortgagee (sic) the person claiming as Shebait or de 
facto Shebait was unable to succeed in his claim against the defendant. Tht= defendant 
moreover is in possession even since Jwalaprasad was appointed in 1920 as is 
admitted by Sundarlal. In this state of things two questions arise for consideration at 
the outset:- 

1. Can Sundarlal, who had come in as a representative of a person appointed by the 
defendant as a servant to look after the worship, file the present suit against the 
defendant? 

2. Assuming· he can, is the claim for mere declaration competent and is it in time? 
16. Answers to both these questions are against Sundarlal. 
17. The question as to who can file a suit on behalf of a deity is discussed by B.K. 

Mukherjea in his book on the Hindu Law of Religious and Charitable Trust+Teqare Law 
Lectures-·1962 Edition at pages 236, 239, 241, 245 and 249, at pages 236-237 it was 
obMl"V~d by the learned author: -- 

"A Hindu idol is sometimes spoken of a perpetual infant, but the analogy is not 
only incorrect but is positively misleading. There is no warrant for such doctrine in 
the rules of Hindu Law and as was observed by Rankin, C.J., in Surendre v. Sri Sri 
Bbuberieshweri, ILR 60 Cal 54 : (AIR 1933 Cal 295), it is an extravagant doctrine 
contrary to the decision of the Judicial Committee in such cases as Damodar Das v. 
Lakhan Das, (1909-10) 37 IA 147. It is hue that the deity like an infant suffers 
from legal disability and has got to act through some agent and there is a similarity 
also between the powers of the Shebait of a deity and those of the guardian of an 
infant. But the analogy really ends there. For purposes of Limitation Act the idol 
does not enjoy any privilege and regarding contractual rights also the position of 
the idol is the same as that of any other artificial person. The provisions of the Code 
of Civil Procedure relating to suits by minors or persons of unsound mind do not in 
terms at least apply to an idol; Md to build up a law of procedure upon the fi~tiQn 
that the idol is an infant would lead to manifestly undesirable and anomalous 
consequences" 
18. The !earned author after discussing the position of a Shebait, a worshipper, 

etc., in the matter of their competency to file a suit in their own name or in the name 
of the idol summed up the result as followsr-« 

· "( 1) An Idol ls a juristic person in whom the title to the properties of the 
endowment vests. But it is only in an ideal sense that the Idol is the owner. It 
has to act through human agency 1 and that agent is the She bait,. who rs, in law, 
the person entitled to take proceedings on its behalf. The personality of the idol 
might, therefore, be said to be rnerqed in that of the Shebalt. 

(2) Where, however, th~ SMebait refuses to act for the idol, or where thEr! suit is to 
challenge the act of the Shebait himself as prejudlclalto the interests of the idol, 
then there must be some other agency .whlch must have the right to act for the 
idol. The law accordingly recognises a right in persons interested in the 
endowment to take proceedings on behalf of the idol. 

(3) Where the endowment is a private one, the members of the family are the 
persons primarily interested in. its upkeep and maintenance, and they are; 
therefore, entitled to act on behalf of the deity, Hut where the endowment is a 
public one, Section 92 of the CPC prescribes a special procedure when the suit is 
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comes forward to sue on behalf of a deity claiming h,imself_ to be the She bait unless he 
makes out that.ctetm of his he ought not to be allowed to 'sue so: as to bind the. deity 
by the result of the ligation. It is no doubt true that wherethere isno.Shebait or the 
Sheba it refuses to act by sheer -difference or negligence· or any other cause· or where 
the suit is directed towards assailing the acts of the Sheb_ait Which pre-judlclallv affect 
the interest of the idol the law recognises a right of a person interested on behalf of 
the idol to file a suit. · - 

21. Now in the present case. Sundarlal has come forward to file the present suit 
claiming himself to be the Shebait. It is, however, clear from the materials on record 
that he came in when his uncle Jwalaprasad, who was a servant appointed by the 
defendant to perform wor~hi~ Ot'l £! salary of rls. ~ P.M., was disabled from doing so 
and on hisdeathabout 2 vearsIater continued to work presumably in much the same 

~ ·Page: 170 

against the trustee, and the reliefs claimed fall within that section. Such a suit 
can be brought only ·in conformity with that section, and the rights of the 
members of public .who are int~re5ted in the . endowment as worshippers or 
otherwise to Institute proceedings. on behalf of. the idol . are, . to. that extent 
abridged. Wh~re,. however, the suit does not fall within the ambit of S. 92, the 
right of theworshippers or persons interested in the endowment to vindicate the 
rights of the idol under the general law remains unaffected. 

(4) When once it is found that the piaintiffs, whether they be Shebaits or the 
founder or the members of his family, or the worshippers and _members of the 
public interested in the endowment, are entitled to maintain the suit-and that is 
a matter of substantive law-She further question whether an idol should be 
impleaded as a party to it or whether the action should ·be brought in its name is 
one purely of procedure. Such a suit is really the suit of the idol, instituted by 
persons whom the law recognises as competent to act for it, and the joinder of 
the idol· is unMe~~~ary.Indeed It may even result in embarrassment. But where 
the matters in controversy in .a suit would affect the interests of the deity, as for 
example, when the trustIs denied, or is sought to be altered, it is. desirable that 
it should also be lrnpleaded .es a party. 

(5) Where t~e'joinder ,of the idol is necessary or desirable, there is difference of 
opinion as to whether the provisions of Order 32 o~. the Ct?C should, by. analogy, 
be apptted to.such a suit, and whether it is open to. a per-Son to constitute himself 
as. the next friend of the Idol. and Institute the suit. on its behalf. The better 
opinion is that the provisions of o. 32 cannot be extended to a suit on behalf\of 
the idol, as there is no real. analogy between an infant and an idol, that suitby a 

. person other than the Shebait could be· instituted on behalf ofthe··idol•only:when 
the Court grants permission therefor, and that $UCh permission should, as a role, 
be giv@n only aftar hea.riM tM ~~rMns Interested. 11 

19. Dealing with the position of a de facto Shebait although it was recoqntsed-by 
the. learned author that. a de facto Sheba it properly in possession of the office of the 
manager or head of .the institution can maintain an action on behalf of the 'trust-vet 
the mere fact thata man secures some how or other the custody of an idol and begins 
to worship it would not by itself make him a de facto Shebait Reference: in this 
connection was made to the. observations of Mukherjea, J., in Panchkari v. Amode, 41 
Cal WN 1349 :, (AIR 1949 Cal 559). 

20. These observations indicate that if a person 
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capacity as his uncle. Thus the basis of Sundarla!'s claim to sue as a Shebait not being 
made out suit filed by him ought to be treated as by an unauthorised person. No 
specific claim as a mere worshipper for assailing the prejudicial acts of a past Sheba it 
on the ground that there is no Shebait or the Sheba it has refused or neglected to act 
has been put forward. It would, . therefore, seem that Sundarla!'s right to file the 
present suit is far from clear. Indications. on· authorities would suggest that he could 
not have sued. 

22. Assuming, however, that Sundarlal, as a person generally interested in the 
deity, can file this suit question is whether the present claim for mere declaration is 
competent. · 

23. It is clear from the relief claimed in the plaint that a declaration as to the title 
of the deity is sought by Sundarlal as a Shebait in respect of the entire properties 
indicated in the map including shops, Kotha, and Chabutra as far back as in the 
portion where the deities are actually installed. The history of the previous litigation 
indicates that the defendant had become absolute owner of two shops, Kothai and 
Chabutra as far back as in the year 1906. Moreover his claim to possession as a 
mortgagee in respect of the other shops; etc., was acknowledged by the then de facto 
or de jure Shebait Mavasi. Not only this the defendant has been admittedly recovering 
rent and it. is not proved that this he did on behalf of the deity .. He is clearly recovering 
them on his own account. In the year 1920 he even takes upon himself to appoint a 
servant on his behalf to worship the deity. He has admittedly not spent for the deity 
out of income thus recovered. The complaint in the plaint is that he is claiming title in 
himself. It is thus clear that the defendant !5 in pos~ession of the substantial part of 
the property adversely to the deity. In face of this a suit for a mere declaration would 
be clearly incompetent in view of the provisions of Section 42 of the Specific Relief Act 
more especially so as the suit is filed in· the name of the deity and by a person who 
claimed himself to be a Shebait. 

24. With these findings it would be really unnecessary to record a conclusive 
finding in lhis suit whether the .deltles are public deities or deities of a private person, 
whether there is a . public endowment or a private endowment. It would further be 
unnecessary to find which properties out of the suit properties belong to the deities 
and which do not. But it would prima fade appear that a claim for a declaration with 
reference tosubstantla! portion of the property including shops, Kotha, Chabutra, etc., 
would be barred by time as the defendant has secured title adverse to the deity in a 
litigation between an ex-de facto Shebait and subsequent attempt to challenge the 
decision had been .held to be barred by res judlcata. Even a claim for declaration with 
reference M 'tM oth@r shops would appear to be barred !Jy limitation as the defendant 
had claimed to be in possession on his own account since long for some time as a 
mortgagee and later as absolute owner and more than 30 years had elapsed since 
then. 

25. In view of our findings on the first two questions the present suit is 
unsustainable. The appeal is, therefore, allowed and the suit is dismissed. Costs of the 
defendant both here and in the Court below shall be paid by Sundartal. 
IG/HGP/DVC 

26. Appeal allowed. 
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In the Supreme Court of India 
(BEFORE K. SUBBA RAO AND V. RAMASWAMI, JJ.) 

VEMAREDDI RAMARAGHAVA REDDY AND OTHERS ... Appellants; 
Versus 

KONDURU SESHU REDDY AND OTHERS ... Respondents. 
Civil Appeal No. 265 of 1964!, decided on April 26, 1966 

Advocates who appeared in this case : 
P. Babula, K. Rajendra Chaudhuri and K.R. Chaudhuri, Advocates, for the 

Appellants: 
I?. Ram Reddy and A.V.V. Nalr, Advocat~s, for R~~~ondMt 1; 
T.V.R. Tatachari, Advocate, for Respondent 2. 

The Judgment of the Court was delivered by 
v. RAMASWAMI, J.- This appeal is brought by certificate on behalf of the 

defendants against the judgment of the High Court of Andhra Pradesh dated August 7, 
1962 in Appeal Suit No. 312 of 1957. 

2. In the village of Varaqall, in the district of Nellore, there is a temple in which. is 
enshrined the idol of Sri Kodandaramaswami. The temple was built in the middle of 
the last century by one Burla Rangareddi who managed the affairs of the temple an.d 
its properties during his lifetime. After his death, his son, Venkata Sub-bareddy was in 
management. By a deed dated August 19, 1898 Venkata S.ubbareddi relinquished his 
interest in the pr<;>p~rti~~ in fQYOUr of one vemerecov Rangareddi whose femily 
members are Defendants 1. to 5. The plaintiff filed a petition before the Assistant 
Commissioner for Hindu Religious Endowments, Nellore alleging mismanagement of 
the temple and its properties by the first defendant. Notice was issued to the 1st 
defendant to show cause why the temple properties should not be leased out in public 
auction and the first defendant contested the application alleging that the properties 
were not the properties of the temple but they belonged to his family. After enquiry, 
the Assistant Commissioner. submitted a report to the Hindu Religious Endowments 
Board, Madras recommending that a scheme of management may be framed for the 
administration of the temple and its properties. The Board thereafter commenced 
proceedings for settling a scheme and issued notice to the 1st defendant to state his 
objections. The 1st defendant reiterated his plea that the temple was not a public 
temple. The Board held an enquiry and by its order dated October 51 1 ~4~ h<;IQ thgt 
the temple was a public one. On January 18, 1950 the 1st defendant filed OP No. 3 of 
1950 on the file of the District Judge, Nellore (1) for setting aside the order of the 
Board dated October S, 1949 declaring the temple of Sri Kodandaramaswamivari as a 
temple defined in Section 6, clause 17 of the Act, (2) for a declaration that the temple 
was a private temple and (3) for a declaration that the properties set out in the 
schedule annexed to the petition were the personal properties of his family and they 
did not constitute the temple properties. Originally, the Commissioner, Hindu Religious 
Endowment Board, Madras was impleaded as the sole respondent in the petition. The 
present plaintiff later on got himself impleaded as the 2nd respondent therein. Both 
the respondents contested the petition on the ground that the temple was a public 
temple and that the properties mentioned in the schedule were the properties of the 
temple and not the p~rsom~I properties of the 1st defendant. For reasons which are not 
apparent on the record the petition was not disposed of for a number of years. In the 

1966 Supp SCR 270 : AIR 1967 SC 436 

- ...... ---- .. --------·-------------------~---·-------..:...-- .... -----------------------------------------~---·---- ... 
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15. That the right of the 2nd respondent to agitate the matter by separate 
proceedings will be um1ff~<;t~d oy the terms of this compromise to which he is not a 
party." 

It is apparent from the terms of the compromise decree that the temple was declared 
to be a public temple as defined in Section 61 clause 17 of the Hindu Religious and 
Charitable Endowments Act and that the properties set out in Schedule A annexed to 
the compromise petition were declared to be the personal properties of Defendants 1 
to 5. The decree created a llabllltv on their part to' deliver to the temple for its 
maintenance 121/2 putties of paddy and pay Rs 600 cash every year. The present suit 
was instituted on October 31, 1955 - for a declaration that the provision in the 
compromise decree that the lands mentioned in the schedule were the personal 
properties of Defendants 1 to 5 and not the absolute properties of the temple, was not 
valid and binding on the temple. Defendants 1 to 5 objected to the suit on the ground 
that it was not open to the plalntlff to seek a decieraticn tMl\~ 3 !'~rt of the dP.Crf!Q wag 
not binding but the plaintiff should have directed his attack against the entirety of the 
decree. The trial court dismissed the suit on the ground that the suit was defective 
and that Section 93 of the Hindu Religious and Charitable Endowments Act of 1951 
was a bar to the institution of the suit. Against the decree of the trial court the plaintiff 
preferred an appeal - AS 312 of 1957 to the High Court of Andhra Pradesh. The 

* * * 

10. That the H.R. & C.E. Cornmlsstcner be entitled to associate non hereditary 
trustees not exceeding two, whenever they consider that such appointment is 
necessary and in the interests of the management; · 

t 1. That the Managing trustee shall be one of the four hereditary trustees or their 
successors in title only and not the non hereditary trustees; 

* * * 

meantime Madras Act 2 of 1927 was repealed and the Hindu Religious and Charitable 
Endowments Act of 1951 was enacted. Then came the formation of the State of 
Andhra Pradesh. By reason of these changes the Commissioner of Hindu Religious 
Endowments in the State of Andhra Pradesh was impleaded as the 1st respondent to 
the petition. Thereafter there was a compromise between the Petitioners 1 to 5 on the 
one hand and the Commissioner, the 1st respondent on the other. The District Judge, 
Nellore recorded. the compromise and passed a decree in terms thereof by his order 
dated October 2.8, 1954. 

3. The material clauses of the compromise decree. Ex. B-11 are as follows: 
"1. That Sri Kodandaramaswaml temple, Varagali, be Md h~r~hy is declared as a 

temple as defined in Section 6, clause 17 of the Hindu Religious and Charitable 
Endowments Act; 

2. That Petitioners 1 to 4 be and hereby are, declared as the present hereditary 
trustees of the said temple; - 

3. That the properties set out in Schedule A filed herewith be and hereby are, 
declared as the personal properties of the family of the petitioners subject to a 
charge as noted below; 

4. That Petitioners 1 to 4 their helrs, successors administrators and assignees do 
pay to the said temple for lts maintenance 121/2 putties of good Mologoiukulu paddy 
and Rs 600 every year by the 31st of March; 

5. That the said 121/2 putties of good Mologolukulu paddy and Rs 600 due every 
year be a charge on the lands mentioned in Schedule A given hereunder; 

6. !hat the Petitioners 1 to 4 and theirsuccessors, heirs and assignees be liable 
to pay 12112 putties of Mologolukulu paddy and Rs 600every yearwhetherthe 1ai1ds 
yield any income or not. 
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plaintiff also filed CMP No. 6422 of 1962 praying for amendment of the plaint to the 
effect that the compromise decree in OP No. 3 of .1950 was not valid and binding on 
the temple. After hearing Defendants 1 to ~ the H°lgh Court allowed the amendment 
sought for by the plaintiff and held that the amendment cured the defect with- regard 
to the prayer for a declaration to have the compromise decree setaside partially. The 
High Court further held that Section . 93 of the Hin9u . Religious and Charitable 
Endowments Act was not a bar to .the suit and Section 42 ofthe Specific Relief Act was 
not exhaustive and the suit was therefore maintainable .. In the result, the High Court 
allowed the appeal and remanded the suit to the trial court for disposing the same on 
the remaining issues. 

4. It was contended,. in the first place on behalf of the appellants that declaratory 
suits are governed exclusively by Section 42 of the Specific Relief Act .andJf the 
requirements of that section are not fulfilled no relief can be granted in a suit for a 
mere declaration. It was submitted that the plaintiff must satisfy the court, in such a 
suit, that he is entitled either. to any legal character or to any "right in' any property. It 
was argued for the appellants that the plaintiff has brought the suit as a mere 
worshipper of the temple and that he has no legal or equitable right to the properties 
of the temple which constitute the subject ... matter of the suit. It was pointed out that 
the plaintiff has not asked for a declaration of his. legal character as a worshipper of 
the temple but he has asked for the setting aside of the compromise decree in OP No. 
3 of 1950 with regard to the nature of the temple properties. It was contended that in 
a suit of this description the conditions of Section 42 of the.Specific Relief Act are not 
satisfied and the suit is,; therefore; .rrot maintainable. 

5,, The first question to be considered in this appeal is whether the suit is barred by 
the provisions of Section 42 of the Specific Relief Act which states: 

''42. Any person l!ntitl@d to any l@aal charaeMr, or to any , right a~ , to any 
property, may institute a suit against any person denying, or interested to deny, his 
title to such character or right, and the Court may in its discretion make therein a 
declaration that he is so entitled, and the plaintiff need not- in such suit ask for any 
further relief: 

Provided that no Court shall make any such declaratlcn where the plaintiff, being 
able to seek further relief than a mere declaration of title, omits to do so. 

Explanation.- A trustee of property is a 'person interested to deny' a title 
adverse to the title of .some one who is not in existence; and for whom, if in 
existence, he would be a trustee." 
6. The legal development of the declaratory action is important. Formerly it was the 

practice in the Court of Chancery not to make declaratory orders unaccompanied by 
any other relief. 61r1t in ~x~~p~iQniitl <;iiJ~~~ th~ <;;ourt of ~hgn<;ery ~II owed the subje<;t to 
sue the Crown through the Attorney-General and gave. declaratory judgments in favour 
of the subject even in cases where it could not give full effect to its declaration. In 
1852 the Court of Chancery Procedure Act was enacted and it was provided by Section 
50 of that Act no suit should be open to objection on the ground that a merely 
declaratory decree or order was sought thereby, and it would. be lawful for the court to 
make binding declarations, of right without granting consequential relief. By Section 19 
of Act .6 of 1854, Section 50 of the Chancery Procedure Act was transplanted to India 
and made applicable to the Supreme Courts. With· regard to courts other than the 
courts established by Charters the procedure was codified in India for the first time by 
the Civil Procedure Code, 1859, where the form of remedy under Section 19 of Act 6 of 
1854 was incorporated as Section 15 of that Act which stood as follows: 

"No suit shall . be open to objectlon on the ground that a m@r@ly declaratory 
decree or order is sought thereby, and it shall be lawful for the civil courts to make 
binding declarations of right without granting consequential relief.'' 
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In 1862 the provisions of the Civil Procedure Code of 1859 were extended to the 
courts established by Charters when the Supreme Courts were abolished and the 
present High Courts were established. In 1877 the Civil Procedure Code, 1859 was 
repealed and the Civil Procedure. Code of 1877. was enacted. The provision regarding 
declaratory relief was transferred to Section 42 of the Specific Relief Act which was 
passed in the same year. This section which .ls said to be a reproduction of the Scottish 
action of declarator, has altered and to some extent widened the provisions of Section 
15 of the old Code of 1859. 

7. It was argued on behalf of the appellants that, in the present case, the plaintiff 
was suing as a worshipper of the temple and that he was not suing as a person 
entitled to any le~al character or to any right as to any property and so the suit was 
barred by the provisions of Section 42 of the specific Relief Act. 

8. Upon this argument we think that. there is both principle and authority for 
holding that the present suit is not governed by Section 42 of the Specific Relief Act. 
In Fischer v. Secretary of State for India In Councill. Lord Macnaghten said of this 
section: 

"Now, in the first place it is at least open to doubt whether the present suit is 
within the purview of Section 42 of the Specific Relief Act. There can be no doubt as 
to the origin and purpose of that section. It was intended to introduce the 
provisions of Section 50 of the Chancery Procedure Act of 1852 (15 & 16 Viet. c. 86) 
as interpreted by judicial decision. Before the Act of 1852 it was not the practice of 
the Court in ordinary suits to make a declaration of right except as introductory to 
relief which it proceeded to administer. But the present suit is one to which no 
objection could have bssn.taksn before the Actof 1852, It is in substance g ~Llit to 
have the true construction of a statute declared, and to have an act done in 
contravention of· the statute rightly understood pronounced void and of no effect. 
That is, not the sort of declaratory decree which the framers of the Act had in their 
mind." 
9. In PartiJb Singh v. Bhabutl SinghZ. the appellants sued for a declaration that a 

compromise of certain pre-emption suits and decrees passed thereunder made on 
their behalf when they were minors were not binding on them, having been obtained 
by fraud and in proceedings in which they were practically unrepresented. The 
Subordinate Judge having decreed the suit on appeal the members of the Court of the 

-Judtcial Commissioner differed upon the question whether the declaration sought 
should be refused as a matter of discretion under Section 42 of the Specific Relief Act. 
Before the Judicial Committee it was contended for the respondent that the suit 
having been filed for the purpose of obtaining a declaratory decree only was bad In 
form inasmuch as it did not pray that the decree should be set aside; but that, 
assuming that it was rightly framed in asking only for a declaratory decree, the Court 
had a discretion as to the granting or refusing such a dedaration. The Judicial 
Committee observed that Section 42 of the Specific. The injury complained of was that 
the Court has, by recording the compromise in OP No. 3 of 1950, deprived the deity of 
its present title to certain trust properties. The relief which the plaintiff seeks is for a 
declaration that the compromise decree was null- and void and if such a declaration is 
granted the deity will be restored to its present rights in the trust properties. A 
declaration of this character, namely, that the compromise decree is not binding upon 
the deity is in rtself a substantial relief and has immediate coercive effect. A 
declaration of this kind was tns subject-matter of appeal in Fischer v, Secretary of 
State for tndte in Councill. and falls outside the purview of Section 42 of the Specific 
Relief Act and will be governed by the general provisions of the Civil Procedure Code 
like Rule 9 or Order 7 of the Rule 7. 

10. On behalf of the respondents reliance was placed on the decision ofthe Judicial 

•1111n1nmrrn"n .. .,.----------------------"'.---~-------------··---------------··-··-------------------- .. -----------------------··------------~-------------- 
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Comrnit~~e: J~ ~IJ.eQJJ2Jf'$.~lJ Sinpn .•. v .. R~mnand~n .. frtJ.~~¢1. Slng,hl. Jn that case, ·. the 
Pl<:lif'l.tiffs hag p~qYE!d f9r ,a .-<:leclaration .. th~t ~ wiU, · pr~bate of whic~ ·hfi:lcl been granted, 
was not ·9e.'1Yl.n~. and ... th.e J.Mclic.ial 9of'F:l•rn~ttee pointed out that · .. un.der. Section 42 .·a 
plc.\ihtiffs.J1a$•.tO. b.e ¢ntitled.tpa.l,ega1.·ch.arapter····or ·to a •rJg~t .es -a prpp.erty.· and. that ... the 
plaintiff c::ould .nqt Pt~c:Ji9:ite · th~s of thernselves as .-they. de~cribed themselves 
themselyes 111·~heplai(1ta.? e11ti.tl,ed·.to,the estate in_.c:as~J.>f an .lot~s~acywhereas_, as 
things stood,' th.ere was r1g Intestacy, since the will had .. been affirm~d iby a Court 
exercising capprppriate Jurisdiction. The suit was, Indeed, ~nothing .rnore than an 
attempt.to.evade or annt1c:iJthe .adjudication in the testamentary suit. 'rhesutt ... was 
held to. fail ar.the very c>ptset because the plaintiff~ were not clothed with a legal 
character or title whi,ch wquld authorise them to ask for tbe de<:laratory.dec;ree sought . 
by their plaint. There is r10 reference in this . case to th(;! previous declsion of the 
Judicial Committee in Fischer v. Secretary of State ,fqr lf1q;~ in CQIJ(l/;ifl., ln our opinion, 
the decision of the Judicial (:ommittee in Sbeopersen Singh v . Ramnandan. Pr(JJsad 
Singhl should be explained on the ground that the \'\Jill which was sought tq be 
avoided had been affirmed by a Court exercising appropriate jurisdiction and as the 
propriety. of that decision could not be. impeached in subsequent proceedings, the 
plaintiffs could notsue,not being reversioners. . . . . _ . ..··· · .· .. · 

11.The legalposition is also well established that tile worshtpper' of a Hindu temple 
is entitled, .in certain circumstances, to bring a suit for declaration that the alienation 
of the temple properties by. the de jure Shebait is invalid and not binding upon the 
temple. If a Sheba it has improperly alienated trust property a, suit can be b~ought by 
any person interested for a declarattonthat such aliem~tio·n is not bin.ding::t.1pon :the 
deity but no decree/or recovery of pos~ession can be mqd.~ in. such .' a suit unless the 
plaintiff in the suit hu th~ ~fM~nt right to the possession. Worshippers of temples:',;~,re 
in the·. position of cestut que trustent: or beneficiaries in. a. spiritual sense (See 
Vidhyapurna Tf1irtha§wamiv. Vidhyanidhi Thirthaswam~. Since the worshlppers do not 
exercise the deltv's power of suing to protect its own Interests, they are not entitte_d to 
recover. possession of the .property improperly altenated _by the Sheba.it, .. but they ca.n 
be granted a declaratory decreethatthe alienation is not binding onthe deity (Se~nf.pr 
example, . Kalyana . Venkataramana Ayyanagar . v '. . Ka5tl)riranga Ayyapga~ and 
Chidambaranatha.Thambiran v. Nelieslve Mudettst», It haselso been deci~e~ .by the 
Judicial Committee ih Abdur Rehim v . Mahomed Barkat )l/iZ. that a suit for aJfedaration 
that property belonqsto a wakf can be. maintained .by· Ma_homedansinterested in the 
wakf without the sanction of the Advocate-General, and a declaration can be given in 
such a suit that the plaintiff is not· bound by the compromise decree relating to wakf 
properties. .· ,· _ . 

12. In our opinion Section 42 of the Specific Relief Act 'is notexhaustive of the 
cases in which a. declaratorv decree may be. made and the .courts have· power to grant 
such a decree independently of, therequirements of the section. It follows,.therefore, 
in the present-case that the suit of the plaintiff for a declaratlonthat the comprornlse 
decree is not binding on the deity is maintainable as falling outslde the purview of 
Section 42 of the Specific Relief Apt~ 

13. The 'next question . presented for determination Jn this case is. whether the 
compromise decree is invalid for the reason that the Commissioner did not· represent 
the deity. The High Court has, taken the_ view that. the Commissioner could not 
represent the deity because Section 20 'of the . Hindu Religious and Charitable 
Endowments Act provided only that the administration of all the endowments shall be 
UMd~r th~ superintendence and control of the Commissioner. Mr Babula Reddy took us 
through all the provisions of the Act but he was not able to satisfy us that the 
Commissioner had authority to represent the deity in the judicial proceedings. It is 
true that under Section 20 of the Act the _Commissioner is vested with the power of 
superintendence and control over the temple but that does not mean that he has 

·--.·--·--· -. ---.-.' ~------.· .. -------"'.""'---~--"":-------.-------- .. --------- .. ~----. ----- .. ----~~-~- 
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1 26 IA 16 

·· Appeal from the Judgment and Order dated 7th August, 1962 of the Andhra Pradesh High ~oud: ln Appeal Sui'~ 
No. 312 of 1957. 

authority to represent the deity in prcceedinqs before the District .1udge under ~~edi6n 
85 of the Act. As a matter of law the only person who can represent the deity or who 
can bring a suit on behalf of the deity is the Shebait, and although a deity is a judicial 
person capable of holding property, it is only in an ideal sense that property is so held. 
The possession and management of the property with the right to sue in respect 
thereof are, in the normal course, vested in the Shebait, but where,. however, the 
Shebait is negligent or where the Shebait himself is the guilty party against whom the 
deity needs relief it is open to the worshippers or other persons interested in the 
religious endowment to file suits for the protection of the trust properties. It is open, 
in such a. case, to the deity to file a suit through some person as next friend for 
recovery of possession of the property improperly alienated or for other relief. Such a 
next friend may be a person who is. a worshipper ·of the deity or as a prospective 
Shebait is legally interested in the endowment. In 8 e:M~ wl"t~r@ the ShGbait has 
denied the right of the deity to the dedicated properties, it is obviously desirable that 
the deity should file the suit through a disinterested next friend, nominated by the 
court. The principle is clearly stated in Premeth Nath v. Predymne Kutner». That was a 
suit between contending shebaits about the location of the deity, and the Judicial 
Committee held that the will of the idol on that question must be respected, and 
inasmuch as the idol was not represented otherwise than by shebaits, it ought to 
appear through a disinterested next friend appointed by the Court. In the present case 
no such action was taken by the District Court in OP No. 3 of 1950 and as there was no 
representation of the deity in that judicial proceeding it is manifest that the 
compromise decree cannot be binding upon the deity. It was also contended by Mr P. 
Rama Reddy on behalf of Respondent 1 that the compromise decree was beyond the 
scope of the proceedings in OP No. 3 of 1950 and was, therefore, invalid. In our 
opinion, this argument is well··founded and must pr~v9il. The proceedin9 was brought 
under Section 84.(2) of the old Act (Act 2 of 1927) for setting aside the order of the 
Board, dated October 5, 1949 declaring the temple of Shri Kodandaramaswaml as a 
temple defined in Section 6, clause 17 of the Act and for a declaration that the temple 
was a private temple. After the passing of the new Act, namely Madras Act 19 of 1951, 
there was an amendment of the original petition and the amendedpetition lnctuded a 
prayer for a further declaration that the properties in dispute are the personal 
properties of the petitioner's family and not the properties of the temple. Such a 
declaration was outside the· purview of Section 84(2) of Madras Act 2 of 1927 and 
could not have been granted. We are, therefore, of the opinion that the contention of 
Respondent 1 is correct and that he is entitled to a declaratory decree that the 
compromise decree in OP No. 3 of 1950 was not valid and was not binding upon Sri 
Kodandaramaswami temple. 

!4. We have gone ir'lM ~h~ Question of .tna validity of the compromise decree 
because both the parties to the appeal invited us to decide the question and said 'that 
there was no use in our remanding the matter to the trlat court on this question and 
the .matter will be unduly protracted. 

15. For the reasons expressed, we hold that the decree passed by the trial court 
should be set aside and the plaintiff-Respondent 1 should be granted a declaratory 
decree that the compromise decree in QP No. 3 of 1950 on the file of the District 
Court, Ne!lore is not valid and binding on Sri Kodandaramaswami temple. Subject to 
this modificatlon, we dismiss this appeal. The parties will bear their own costs 
throughout, 
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In tile Suprem~ Cot1rt of India 
(BEFORE K. SUBBA RAO, C.J. AND J.M. SHELAT, J.) 

BISHWANATH AND ANOTHER ... Appellants; 
Versus 

SRI THAKUR RADHA BALLABHJI AND OTHERS .;. Respondents. 
Civil Appeal No. 780 of 1964!, decided on February 6, 1967 

Advocates who appeared in this case : 
M.S. Gupta, Lalit Kumar and S.N. Verma, Advocates, for the Appellants; 
J.P. Goyal and Raghunath Singh, Advocates, for Respondent 1. 

The Judgment of the Court was delivered by 
K. SussA RAO, C.l.- This appeal by certlflcate is preferred against the decree of 

the High Court of Judicature at Allahabad decreeing the suit filed by the respondents 
for possession of the plaint-schedule property, 

2. Shri Thakur Radhabpllaq,hji, the deity, represented by Yasodanandan as next 
friend, filed OS No. 61 of 1946Jn the court of the 2nd Civil Judge, Kanpur, against the 
appellants for a declaration that the deity was the . proprietor of House No. 49/54 
situate in Ban Bazar in the City of Kanpur, for possesslon thereof and for mesne 
profits. The case of the plaintiff (1st respondent herein) was that Lala Jagan Prasad, 
the 2nd defendant to the suit, was the rnanaqer and Sarvarakar of the diety, that the 
said manager executed a sale deed dated January 13, 1942, conveying the said 
property to one Lala Behari Lal, the 1st defendant to the suit, for a consideration of Rs 
10,000 and that the sale, not being for necessity or for the benefit of the idol, was not 
binding in the deity. It was further alleged that, as the znd defendant had taken no 
steps to recover the property, no order to safeguard the rights of the idol the suit was 
filed through Jagan Prasad, who was one of the devotees and worshipper of the deity 
and who had been taking keen interest in the management of the temple where the 
deity is installed. To that suit the alience was made the 1st defendant and the 
manager, the 2nd defendant. 

3. The 1st defendant set up the case that the suit property did not constitute the 
property of the idol but was the property of the 2nd defendant purchased by him out 
of his own funds. He further alleged that the suit house was in a dilapidated condition, 
that its rebuilding would involve the idol in heavy and unprofitable expenditure, that 
therefore the second defendant as its rnanaqer, acting as a prudent man, sold the 
same for a good price to the 1st defendant and that, as the sale transaction was for 
the benefit of the idol it wou!d be binding on the plaintiff. He also questioned the right 
of Yasodanandan to represent the ldol and to bring the suit on its behalf. Both the 
learned 2nd Civil Judqe, Kanpur, in the first instance, and, on appeal, the High Court 
concurrently held that the sale was not for the benefit of the deity and that the 
consideration was not adequate. They also held that in the circumstances of the case 
the idol had the right to file the suit represented by Yasodanandan, who was a 
worshipper of the deity and was helping the second defendant in the management of 
the temple. In the result the trial court gave a decree for possession and for recovery 
of Rs 1400 as past mesne profits against the 1st defendant on condition that the 
plaintiff returned a sum of Rs 10,000 to the 1st defendant within two months from the 
date of the decree and also that the plaintiff would be entitled to future mesne profits 
at Rs 45 p.m. till the date of delivery of possession of the property. The High Court 

(1967) 2 SC~ 618: AJR1967 SC 1044 
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confirmed the same. Hence the present appeal. 
4. Mr M.S. Gupta, learned counsel for the appellant, canvassed the correctness of 

the findings of both the courts on the questions of fact as well as of law. On the 
questions of fact, namely, whether the impugned transaction was binding on the idol 
and was. supported by consideration, we do not think we would be justified to permit , .,., 
the appellant to question their correctness, because the said findings are concurrent 
and are based upon appreciation of the relevant evidence. We accept the said findings. 

5. The only outstanding question, therefore, is whether the suit is maintainable by 
the idol represented by Yasodanandan, who is a worshipper as well as a person who 
had been assisting the 2nd defendant in the management of the. temple. 

6. Two obstacles are raised against the maintainability of the· suit, namely, (1) 
Section 92 of the Code of Civil Procedure isa bar to the maintainability of th~ suit, and 
(2) a suit for possession of the property of the idol, after setting aside the alienation, 
could only be filed by the Shebait and none else could represent the deity. 

7. It is settled law that to invoke Section 92 of the Code of Civil Procedure, 3 
conditions have to be satisfied, namely, {i) the trust is created for public 'purposes of a 
charitable or religious nature; (ii) there was a breach of trust or a direction of court is 
necessary in the administration of such a trust; and (iii) the relief claimed is one or 
other of the reliefs enumerated therein. If any of the 3 conditions is not satisfied, the 
suit falls outside the scope of the said section. A suit by an idol for a declaration of its 
title to property· and for possession of the same from the defendant, who is in 
possession thereof under a void alienation, is not one of the reliefs found in Section 92 
of the Code of Civil Procedure. That a suit for declaration that a property belongs to a 
trust is held to fall outside the scope of Section 92 of the Code of Civil Procedure by 
the Privy Council in Abdur Rahim v . Barkat Ali!., and by this Court in Mahant Pragdasji 
Guru Bhagwandasjiv. Patel Ishwarlalbhai Nerst-bnet« on the ground that a rellff for 
declaration is not one of the reliefs enumerated in Section 92 of the Code o~ C!vil 
Procedure. So too; for the same reason a suit for a declaration that certain properties 
belong to a trust and for possession thereof from the alienee has also been held to be 
not covered by the provisions of Section 92 of the Code of Civil Procedure: See Mukhda 
Mannudas Bairagfv. Chagan Kisan Bheweset», Other decisions have reached the same 
result on a different ground, namely, that such a suit is one for the enforcement of. a 
private right. It wa:s held that a suit by an idol as a juristic person against persons who 
interfered unlawfully with the property of the idol was a suit for· enforcement of its 
private right and was, therefore, not a suit to which Section 92 of the Code of Civil 
Procedure applied: see (Darshan Lal v . Shibji Maharai Btrejrnen« and Madhavrao 
Anendreo Reste v, Shri Omkereshver Ghat2-.) The present suit is filed by the idol for 
possession of its property from the person who is in illegal possession thereof and, 
therefore, it is a suit by the idol to enforce its private right. The suit also is for a 
declaration of the plaintlff's title and for possession thereof and is, therefore, not a suit 
for one of the reliefs mentioned in Section 92 of the Code of Civil Procedure. In either 
view, this is a suit outstde the purview of Section 92 of the said Code and, therefore, 
the said section is not a bar to its rnaintamability. 

8. The second question turns upon the right of a worshipper to represent an idol 
when the Shebait or manager of the temple is acting adversely to its interest. 
Ganapathi Iyer in his valuable treatise on "Hindu and Mahomedan Endowments" 2nd 
Edn., at p. 226, had this to say in reqardto the legal status of an idol in Hindu law: 

"The ascription of a legal personality to the deity supposed to be residing in the 
image meets with all practical purposes. The deity can be said to possess property 
only in an ideal sense and the theory is, therefore, not complete unless that !egai 
personality is llnked to a natural person .. " 

It would be futile to discuss at this staqe the various decisions which considered the 
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relationship between. the Jdpl .and its Shebait or Manag~r. qua the. management of its 
property, as. the Privy qgun<;il in Maharaja Jagaclinqra Nath Roy Bahadur v. Rani 
Heman ta Kumeri Debi§. has settled the legal position al')d stated thus: · 

"There is no doubt that anidol may be regarded as a juridicial person capable as 
such of holding propertv. though it is only in an ideal sense that property is so 
held." 

Dealing with the position of the Shebait of such an idol, the Privy Council proceeded to 
state: 

'' .. .lt till remains that the possession and management of the dedicated property 
belong to the shebait. And this carries with it the right to bring whatever suits are 
necessary for the protection of the property. Every such right of suit vested in the 
she bait, not in the idol." 

This· was a case where the Shebait filed a suit for eviction from the dedicated property 
within three years after attaining majority and the Board held that, as he had the right 
to bring the suit for the protection of the dedicated property, Section 7 of the 

, .. Limitation Act, 1877 would apply to him. The present question, namely, if a Shebait 
acts adversely to the Interest of the idol whether the idol represented by a worshipper 
can maintain ·a suit for eviction, did not arise for consideration in that case. That 
question falls to be decided on d.iff~r~nt ~on~ig~rstions. 

9. Three legal concepts are well settled: (1) An idol of a Hindu temple is a juridical 
person; (2}when there is a. Shebait, ordinarily no person other than the Shebait can 
represent the idol; and (3}worshippers of an idol are its beneficiaries, though only iq.a 
spiritual sense. It has also been held that persons .who go in only for thepurpose of' 
devotion have, according to Hindu law and religion, a· greater and deeper interest,·i11 
temples than mere servants who serve . there for some pecuniary advantage: se·e 
Kalyana Venkataramana Ayyangar v. Kasturi Ranga Ayyangarz. In the present case, 
the plaintiffis not only a mere worshipper but is found to have been assisting the 2nd 
defendant in the management of the temple 

10. The question is, can such. a person represent the idol' when the Shebait a5~~ 
adversely to its interest and fails to take action to safeguard its interest. 0n principle 
we do not see any justification for denying such a right to the worshipper. An idol is in 
the position of a minor when the person representing it leaves it in a lurch, a person 
interested in the worship of the iQQI ~~m '~rtainly be clothed with t1n ad hoc power of 
representation to protect its interest. It is a pragmatic, yet a legal solution to a 
difficult situation. Should it be held that a Shebait, who 'transferred the property, can 
only bring a suit for recovery, in most of the cases it will be an indirect approval of the 
dereliction of the Shebait's duty, for more often than not he will not admit his default 
and take steps to recover the property, apart from other technical pleas that may be 
open to the transferee in a suit. Should it be held that a worshipper can file only a suit 
for the removal of a Shebait and for the appointment of another in order to enable him 
to take steps to recover the property, such a procedure will be rather a prolonged and 
a complicated one and the interest of the idol may irreparably suffer. That is why 
decisions have permitted a worshipper in such circumstances to represent the idol and 
to recover the property for the idol. It has been held in a number of decisions that 
worshippers m9y file g 5Uit praying for POSS@SSiOn 0f a prOfl~rty 611 behalf of an 
endowment; see Radhabai Kom Chimnaji Safi v. Chimnaji Bin Ramji!i., Zafaryab Ali v. 
Bakhtawar Singh'l., Chidambaranatha Thamblran Alias Sivagnana Desika 
Gnanasambanda Pandara Sannadhi v. P.S. Nallasivau Mudaliar, Desondhev v. 
Muhammad Abu Neseru-, Kalayana Venkataramana Aiyangar v. Kasturi · Ranga 
Aiyangarll, Shri Radha Kirshnaji v. Rameshwar Prashad Singhll, Manmohan Helderv . 
Dibbenda Prosad Roy Cnoudtiuryu; · 

11. There are two decisions of the Privy Council, namely, Pramatha Nath Mullick v. 

... ------~----------:-----:,;,,;..---------------------------------------------------------- 
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io (:i.917) 6 Law Weei<lv 656 

5 (1904) LR 31 IA 203, 209, 210 
7 (1916) ILR at Mad, 212, 225 

H (1878) ILR 3 Born 27 

9 (1883) ILR 5 All 497 

"(1922) ILR 45 Al! 215 

5 (1928} 31 Bern LR 192 

3 ILR 195} Born, 809 

1 (1928) i..P .55 !A 96 

2 (1952) SCR SU 

Appeal from the Judgment and Decree dated 21:.;t December, 1959 of the Allahabad High Court Jn First Appeal 
No. 87 of 1948, 

Pradyumna Kumar Mullickil and Kanhaiya Lal v. Hamid Afil.§., wherein the Board 
remanded the case to the High Court in order that the High Court might appoint a 
disinterested person to represent the idol. No doubt in both the cases no question of 
MY. a~i~y filir1~ a suit for tts protection arose. but the deGi5ion~ ~re ?\,Jthqrities for the 
position that apart from a Shebait1 under certain circumstances, the idol can be 

·represented by disinterested persons. BJ<. Mukherjea in his book "The Hindu Law of 
Religious and Charitable Trust" 2nd Edn., 'summarrzes the legal position by way of the 
following propositions, among others, at p. 249; 

"(1) An idol is a juristic person in whom the title to the properties of the 
endowment vests. But it is only in an ideal sense that the idol is the owner. It has 
to act through human agency, and that agent is the Shebait, who is, in law, the 
person entitied to take proceedings on its behalf. The personality of the idol might 
therefore be said to be merged in that of the Shebait. 

(2) Where, however, the Shebait refuses to act for the idol, or where the suit is 
to challenge the act of the Shebait himself as prejudicial to the interests of the idol, 
then there must be some other agency which must have the right to act for the 
idol. The law accordingly recognises a right in persons interested in the endowment 
to take proceedings on behalf of the idol." 

This view is justified by reason as well by decisions. 
12. Two cases have been cited before L1S which took a contrary view. In Kunj Bensri 

Chandra v, Shri Sri Shyam Chand Thekuru-, it was held by Agarwala, J., that in the 
case. of a public endowment, a part of the trust property which had been alienated by 
the Shebalt or lost in consequence of his action could be recovered only in a suit 
instituted by a Shebait. The only remedy which the members of the public have, 
where the property had been alienated by a person who was a shebait for the time 
being was to secure the removal of the shebalt by proceedings under Section 92 of the 
Code of Civi! Procedure and then to secure the appointment of another shebait who 
would then have authority to represent the idol in a suit to recover the idol's 
properties. So too, a Division Bench of the Orissa High Court in Artetren Afekhagadi 
Brahma v, Sudersan Mohapatrau came to the same conclusion. For the reasons given 
above, with great respect, we hold that the said two decisions do not represent the 
correct !aw on the subject. 

13. In the result, agreeing with. the High Court we hold that the suit filed by the 
idol represented by a worshipper, in the circumstances of the case is maintainable. 
The appeal falls and is dismissed with costs. 
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and 
Vice-Versa 

Civil Appeal Nos. 1873-1874 of l970t, decided on March 2, 1979 
Hindu Law - Religious endowment - ShebaiUhip - Not only an office 

but a . heritable property in a limited sense which devolves according to Hindu 
law in absence of any stipulation. in the endowment or usage or custom to tfle 
contrmj - Shebaitsbip generally not. transferrable but . can be relinqubhed in 
favour of co-shebaits - Question whether shebaits can put an end to or ·give 
a different direction · to the endowment, Jeft open , , (Paras 20 to 27) 

Hindu Law - Religious endowments - Private and public - Dis- 
tinetioo (Para 23) 

Hindu Law - Religious endowment - Shebaits - Who are ~ Inter­ 
pretation of ~ creating the endowment - No express provision for shebait­ 
sbip made in the wills creating absolute debntter in favour of tlelty enshrined 
in the dwelling hOUSe and providing for use of the house for residence of 
descendants of the tesbdor - Among the tmstees, those who were cJe«endants, 
relinqui&il.ing trusteeship - On facts .and interpretation of. the wills, only the 
sons and descendants and not the trustees, held, were sheltaits having right to 
reside in the house - Wills (Paras 29 to 52) 

Hindu Law - Religious endowments - Shebaits - Right to maintain 
suits - Held, only shebaifs and not trustees have locus· standi to maildain 
suits. In resped · of debuffer properly - WLere all shebalts nof lmpleaded 
suit, held, not maintainable - Civil Procedure Code, 1908, Order 1, 
Rule 3 (Para 53) 

One 'D' made two wills in 1898, one in respect of his dwelling house 
situated in the then French territory of Chandernagore and the other. regarding 
his properties in the then British India appointing his wife, two sons and two 
nephews as executrix, executors and trustees. By his will in respect of his 
Cbandemagore house, he created an absolute debutter in favour of his family 
deity and bequeathed to his executors and trustees the house "upon trust to 
stand possessed of and to hold, retain and use the premises as endowed or 
debutter, property for the service and. worship" of the deity. In the will in 
respect of the properties in British India also, he intended that his . "wife 
and sons, and sons' wives, and other relatives" would use the Chandernagore 
house for residence and also made provisions for the seva puja of the family 
idol there ssd for other religioug f estivnls. The wills !'rovid!d thnt in the 
event of death, retirement, refusal to act or incapacity of any of the trustees, 
the continuing trustees or the executor or administrator of the last acting trustee 
might appoint any other person in his place. Accordingly, after the. death of 
the testator, the trustees and thereafter their successors came into possession 

tFrom the Judgment and Decree dated July 21, 1969 of the High ·eourt in Appeal from 
Appellate Decree 30 of 1967. 

Respondent. SATYA CHORONE REQUITTB 
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of the debutter property. Some time in 1934 a dispute arose among the 
descendants of the settler 'D', some of whom were the then trustees, with 
regard to the accommodation in their residential occupation in· the Chander­ 
nagore house. The dispute was referred to arbitration and the arbitrator held 
that the heirs of 'D' and his dos(icndants '"one, iaml ngt tb; U'll~t~~, had the 
right to act as shebaits of the deity. This award was accepted by the trustees. 
But subsequently, the plaintiff-trustees filed a suit for ejectment of the defendant­ 
heir of 'D' from some of the rooms occupied by them in the Chandemagore 
house on. the ground that the defendant was only a licensee of the plaintiff 
and the licence had been revoked. The defendant on the other hand 'pleaded 
that he was in occupation of the rooms in his . own right as a shebait, that 
the plaintiffs had no right to represent the deity and had no locus . standi 
to maintain the suit as trustees and that since all the shebaits had not been 
joined as . parties, the suit was incompetent. The Subordinate Judge and the 
District Judge dismissed the suit but the Division Bench of the High Court 
having partially allowed the appeal; the present appeal by certificate under 
Article 133{1)(b} was brought by the plaintiffs. Dismissing the appeal the 
Supreme Court 

Held: 
(1) Shebait is the human ministrant and custodian of the idol, entitled. 

to deal with all its temporal affairs and to manage its property. As regards the 
administration of the debutter, his position is analogous to that of a trustee ; 
yet, he is not precisely in the position of a trustee in. the English sense, because 
under .Hindu Law, property absolutely dedicated to an idol, vests In the idol, 
and not in the shebait. . However;' in almost every case, the shebait has a 
right to a part of the usufruct, the mode of enjoyment, and the amount of 
the usufruct depending again on usage and custom, if . not devised by the 
founder. (Para 20) 

As regards the service of the temple and the duties that appertain to it, 
shebaitship ·is an office blended with property and as . such, apart from the 
obligations and duties resting on him in connection with the endowment, the 
shebait has a personal interest in. the endowed property. He has, to some 
extent, the rights of a limited owner. Shebaitship being property, it devolves 
like. any other species of heritable property. It follows that, where the. founder 
does not 'dispose of the shebaiti ··rights in the endowment created by him, 
the shebaitship devolves on the heirs of the founder according to Hindu Law, 
if no usage or custom of a different. nature is shown to exist. (Paras 21 and 22) 

C1mam~e Shree Grudharmjee v, Ramanlaljes, l6 IA 137: !LR 17 Cal 3, relud im 

Although shebaitship is heritable property, yet, it cannot be freely transferred 
by the shebait. But some of the exceptions to this general rule are : alienation 
in favour of next shebait or one in favour of the heir of the transferor, or 
in his line of succession, or in· favour of a co-shebait · particularly when it is 
not against the presumed intention of the founder. If any one of the shebaits 
intends to get rid of his duties, he should surrender his office in favour of the 
remaining shebaits. In the case of such a transfer in favour of co-shebait, 
no policy of Hindu law is likely to be affected, much less the presumed 
intentions of the founder. (Paras 26 and 27) 

Nirodt Mohini v. Shibadas, ILR 36 Cal 975: 13 CWN IM4: g rn 'g; Man:hardm v , 
Pranshankar, ILR 6 Born 298: 6 Ind Jur 426 and Raghunath v, P<ivnar.awl, ILR 47 Born 
529: AIR 1923 Bom 358, relied 011 

It is, however, not yet settled as to whether the principle of English 
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Advocates who appeared in lhis &ase.: 
Lal Narain Sinha, Senior Advocate, (Sukumar Ghosh, Advocate, with him), for the Appellants 

in C. A. 1873 of 1970 and Respondent in C. A. 1874- of 1970; 
A. K. Sin, Senior Advocate, in C. A. l874 of 1970, (D. N. 1!fuAherjee, Advocate, with 

him), for the Respondent in C. A. 1873 of 1970 and App~lants 10 C. A._ 1874 of 1970. 

R/4316/C 

Doorganoth Roy v, Rain Ch1111d6r Sen, LR 4 IA 52: ILR 2 Cal 233 and Pramatha .Nalh Mullkk 
v, Pradhyumna Kumar Mullick, 52 IA 245: AIR 1925 PC ]39, ref1rr1d to 

(2) There is a distinction between a public and private debutter. In a 
public debutter or endowment, the dedication is foJ: the use or benefit of 
the public. But. in . a private endowment, when property is set _ apart for 
the worship of a family idol, the public are not interested. The present case 
is one of a private debutter. (Para 23) 

(3) It the present - case, on a combined reading .of the two wills together 
as also from the evidence - on record .it - appears that : the testator's intention 
was that his - - heirs and descendants would also be entitled to· use -. the Chander- 
m1gore h~uge ag thc!ir fMiily dwelling house and they In tact continued to 
live there accordingly; that although the trustees were provided with the funds 
for the sewa puja of the family deity ~d for other festivals out of the estate 
left by the testator, they were not expressly consntuted as shebaits of the deity; 
that the legal title in .the .endowed property was expressly vested in the family 
idol and not in the trustee.; that only the descendants and .heirs of the founder, 
who Jive in the endowed house, have throughout been acting as ministrants of 

· the family idol ; - and . that by. virtue of the arbitration award those trustees 
who were not descendants of the founder 'D', )Vent -out of the picture 
long ago and thus had· _ validly renounced their shebaiti rights in favour of 
their co-shebaits · who were descendants· of the founder. Therefore, the 
defendant and other· descendants of 'D' became - co-shebaits of the deity 
by operation of the ordinary rules of Hindu law and the trustees 'were 
excluded. The defendant-respandent1 b~iPS a gnmQwll gf · 'D' and a ~hobait, 
was thus entitled to reside in the disputed rooms of the Chandemagore 
house. (Paras 41, 42, 49, 51 and 52) 

(4) The trustees by themselves, have no right to maintain the suit in 
respect of the debutter property, the legal title to which vests in the idol 
and not _in the trustees. The right to sue on behalf - of .the deity vests _ in 
the . shebaits. All. the shebaits of the deity . not having· been made parties, the 
suit was not properly constituted, and was liable to · be dismissed on this 
score alone. (Para 53) 

It is not necessary to decide whether the 'trust' created by the will was 
a continuing trust or not, or whether the mode of devolution of the office 
of trustees indicated by the founder in - his will was or was not hit .. by the rule 
in Tagore v. Tagore, LR 1 IA Supp. 47. (Para - 51) 

Ganesh Chunder v. Lal Behary, 63 IA 448: AIR 1936 PC 318; Jagadindra v. Rani Hemanta 
Kumari, 31 IA 203: ILR 32 Cal 129: 6 Bom LR 765 and Monohar v, Bhupendra, 60 Cal 452: 
AIR 1932 Cal 791, refmed lo 

law of trusteeship .that . the· __ beneficiaries in - a private trust, _if sul juris and of 
one mind, have the __ power or authority _ to put an . end the trust or use thp 
trust fund for any purpose. and divert it from its original•- object, is applicable 
in the case of shebait in l)rivate endowment or debutter cr~tW "nfJ~r HilHlll 
law. (Para 24) 
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la~ Late Babu Durga Chorone Requitte was the grandfather of Satya 
Chorone Requitte, defendant, . and plaintiffs .1 and . 2. He owned consider­ 
able immovable property. He was "an inhabitant of Chandernagore (then a 
French territory). The suit property is situated in Chandemagore. Among 
others, it included a big residential house 'containing about 84 or 85 rooms 
with extensive grounds, gardens and tanks. In this bouse, which he was 
occupying for his residence, he had his family deity, Sree Sree Iswar Sridhar Jiew. 

2. Durga Chorone made and published two wills, one dated June 4, 
1898, with regard to his properties in the then British India, and the other 
dated June 6, 1898 with regard to his properties situated in the French territory 
of Chandernagore. By these two wills, Durga Chorone appointed his wife, 
Saras\lllO.ti Dassi, bis two sons, Shyama Chorone · Requitte and Tarini Cborone 
Requitte and his. nephews, Ashutosh Das and Bhola Nath Das, executrix 
and executors and trustees ol the estate 1ef.t by Mm. The will§ ~fO­ 
vided that the trustees would hold the · bequeathed properties left by 
the testator according to the terms of the wills for the legatees and the 
beneficiaries mentioned therein. The wills also provided that. in case of. 
death or retirement or refusal or incapacity to act of any of the trustees, the 
continuing trustees or trustee for the time being, or the executors or administrators 
of the· last acting trustee might appoint any other person or persons ·to be a 
trustee or trustees in place of the trustee or trustees so dying or desiring to 
retire from or refuse, etc. But, in . no case, the number of the trustees should 
be less than two. 

3. By his will, dated June 6, 1898, Durga Chorone created an absolute 
debutter in favour of the said· family deity and devised and bequeathed to his 
executors and trustees named therein, his dwelling house with ! gardens and 
tanks appertaining thereto situated in Chandernagore, "upon Trost to stand 
possessed of and to hold, retain and use· the premises an endowed or debutter 
property for the service and worship of" his said family deity. By that will, 
he further directed that this tamlly idol "shall be located in my said house 
in Chandernagore which said house and· premises shall be appropriated and 
devoted solely and exclusively to the Thakur or idol". 

4. The testator died on August 27. 1898. Thereafter, the will, dated 
June 6, 1898, was duly probated and the trustees came into possession of 
the debutter properties and carried on the administration of the estate and 
the seva and puja, as directed in the will. 

S. Smt. Saraswati, widow of Babu Durga Chorone, who was one of the 
trustees named in the will, died onOctober 30, 19 H, whtle her son, Shyama 
Chorone, another trustee, died on December 21, 1925. Thereupon, Tulsi 
Chorone .son of Shyama Chorone was appointed a new trustee in place of his 
father. Bhola, the other co-trustee, refused to act as such. Therefore, his son, 

l'he I udgment of the Court was delivered by 
Sarkarla, J.-These two appeals on certificate arise out of the appellate 

judgment arid decree, dated July 21. 1969, of the High Court at Calcutta. 
The facts of the case are as follows. 
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9.. In-his. written statement. the defendant traversed. the mat~rial. allegations 
in the plaint and. asserted that he was in use and occupation of the rooms 
in dispute. iii his own right as a shebait. He further pleaded that the plaintiffs 
had no right to represent the deity and had no locus standi to maintain. the 

8. The plaintiffs' case, as ]aid in the plaint, was that since the dwelling 
bouge belonging t6 th! deity had ·a 'lar~e number of rooms t1ie' trustees ellowed 
temporarily the sons and grandsons of Durga Chorone to occupy and use for 
their · families some of the rooms in the said dwelling house as licensees. It 
was further alleged that in the year 1958, the defendant illegally and forcibly 
occupied room Nos. 63; 35, 46 and 57 in the aforesaid, house without the 
knowled~~. and consent of the trustees causing .serious. i,11conveni~nce, in ... the 
due performance -ot the religious ceremonies of the deity according to' the 
terms of the will. It was further contended somewhat' inconsistently' that' the 
dwelling house at Chandernagore being absolute debutter belonging to the deity, 
no person, • except .. the trustees, has any legal . right in.· the,. said. house which 
can only be used for the sewa pu]a of the family ·deity located [n the house ; 
that the arbitration awR~p o( l934 ig not hindiftg. on th! .'deitv Md/or. the 
trustees - who were not parties to that arbitration ; that the award was beyond 
the scope of the reference and was adverse to the Trust, Itself.' · 

~ROFULJ.A c.HOR.ONB RBQ.UIT'l'B 11. IATYA (lHOJl()NB ~~VITTE (Sarkaiia, ].) 413 

I)evindra was. ap~inted . as trus~ .. by ihe contjnuing • trustees, _ Tqr~ Chor~ 
died -on or . about May 29, . 1939 and. the . continu_ing .. ·trustees., app<>inted his 
son, Profulla Choroneas a trustee. 1.)dsi ChoioJle· died onAtigust 17, 1952 
and die continµ~g- ~rustees similarly . -~ppointed JlPf1g\Vati, son of late Sbyama 
Chorone as a new trustee. Debendr~ath Das ~tied·· on Q~ ft~µt Mil'~ 7, 
1956~. and the e<>ntinuing trustees appoipted Satish Chandra Das, a son-in-law 
of late Shyama Chorone as a new trustee in his 'place. · 

6. - In or . about th.e year 1934, the descendants _of the settlor, Durga 
Chorone, . some of whom were the then trustees, referred certain disputes with 
regard to: the endowed property to the arbitration of one ·B~ritlgeswar Sreem.any. 
The disputes .•referred to the . arbitrator . included .•. rival cla.inJ.s. by . the. sons and 
grandsons of Durga Chorone,' to their r,~sidence in .the debutter property belong .. 
ing to the. family deity. The arbitrator made , an , award on Se,ptember 6, 
1934, whereby he allotted room Nos. 7.'f and 82 to Satya Chorone, respondent, 
which had been in Jheir use and occupation from . before. The arbitrator made 
similar allotments of otlter .rooma in the said . house in favour . 9f other sons 
and grandsons of the 'settler. , , ,, 

7. . On April 20, 19591 ProfuJla Chorone Requittci; Bhagwati. Cborone 
Requitte ·· and · .. Satis4. Chorone Pas, .. the. then trustees, instituted. Title ·. Suit 28 
of 1959_, in the Court of, the Subordinate Judge,-Jst Cpurt,. Hooghly. The 
plaintiffs prayed for two reliefs ·in the plaint: (i) Possession. by ejectment of 
the defendant, Satya Chorone Requitte, primarily :fr,om all the six rooms, alleging 
that the d.efendant had. been. occupying .Jhe same as licences. under the plaintiffs 
and the said licence had been revoked ; (ii) in the : alternative, -for possession 
of the four rooms. mentioned in Item J of Schedule 'B' of the plaint, which 
had not been allotted. to him under the award. 

----·--~-----------------·. ------------------------------------·--------------------~----"'"------------------------------~------- 
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13. After obtaining the certificate under Article 133(1)(b) of the Constitu­ 
tion, as it then stood, the plaintiffs have filed Civil Appeal 1873 of 1970 
against. the partial dismissal of their claim in respect of room Nos. 72 and 82, 
whHe the delendant has fi]ed Civll A~~!lll 1g74 of 11970, prayinz that tbe 
plaintiffs' suit ought to have been dismissed in respect of room Nos. 35, . 46, 
57 and 63 also, Both the appeals will be disposed of by this common judgment. 

1.4. The following pedigree table which has been compiled. from the 
material on record by the learned 'Counsel for the appellant, will be helpful 
in understanding the relationship of the parties and other connected facts: 

12. Against the appellate decree of the District Judge, the plaintiffs 
carried a second appeal to the High Court at Calcutta. The Division Bench 
of the High Court, by its judgment dated July 21, 1969, allowed the appeal 
in part. and granted the plaintiffs a decree for Khas possession of room Nos. 35, 
46, 57 and 63 in the said dwelling house; but not in respect of room Nos. 72 
and 82 mentioned as item 1 of Schedule 'B' to the plaint. 

11. Aggrieved, the plaintiffs preferred an appeal to the District Judge, 
who dismissed the same and affirmed the decision of the trial Court. 

10.. The Subordinate Judge dismissed the suit, holding, inter alia, that: 

(i) By his will, Babu _Durga Chorone had absolutely dedicated the 
property in dispute to the· family deity, Sree Sree Iswar Sridhar Jiew, 
but he had not; under that will, made any_ testamentary disposition of 
his shebaiti rights in respect of this debutter property whi.ch, on the 
death of the testator, devolves under Hindu Law upon his descendants, 
who in consequence, were ·entitled to reside in the house as shebalts. 

(ii.) The trustees were not shebaits, Only the descendants of 
Babu Darga Chorone had become shebaits and had shebaiti right in the 
endowed property. 

(iii) The. award made by the arbitrator, Bhrlngeswar Sreemany, was 
valid and binding upon the plaintiffs. 

(iv) The plaintiffs could not recover possession from the defendant 
as trustees. · 

(v) The plaintiffs were not entitled to represent the deity and ·had 
no locus standi as trustees to maintain the suit on behalf of the deity. 

(vi) the defendant had a right to occupy the rooms i11 suit as 
co-shebaits. 

(vii) The plaintiffs having not claimed any relief in terms of the 
arbitration award, were not entitled to any relief in respect of room 
Nos. 35, 46, 57 and 63. 

suit as trustees ; that since all the Shebaits had not been joined as parties, 
the suit was incompetent. 
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17. As against this, Mr. Ashok Sen contends that the answer to the 
question posed must be in the negative. It is urged that the words "to hold, 
retain and use . the. premises . . . for the . service and worship .·of my family 
deity", on which Mr. Sinha's argument rests, do not necessarily mean that the 

I 
Profulla Chorone 

(Plff. l) 
I 

Wife & 4 
daughters 

r-- 
1 -------.>....--· --· -.----· --~ 

I 
Amulya 

(Nota party) 
I 

Wife, 2. sons & 
6 daughters 
(3 unmarried) 

15. The principal question that falls to be determined in these appeals 
is, whether the settler had. constituted . the same set of persons· as shebait as 
well as trustees. This question turns on a construction of the -. will. 

16. Mr. Lal Narain Sinha, learned Counsel for the appellant in Civil 
Appeal 1873 of 1970, submits that the answer to this question must be in 
the affirmative . because . the settler; Durga Chorone Requitte had by express 
words in the will (Ex~ 6/6A), dated June 6, 1898, imposed an obligation on 
the trustees to hold, manage and use the suit property. which he had thereby 
dedicated to the family idol, for the service and .. ~orship of the idol. It is 
maintained that although the . word 'shebait' is not used in the will, yet the said 
obligation cast on . the trustees by inevitable implication, clothed them with 
the character of shebaits, also. 

----------~ ·' Ta~alli Clforone 
(Sc>n) 

Exeeutor; ·d i e d 
May 29, 1939 

I 
'----i 

I 

I 
I 

I 
I 

l}U'~OA Cl{OR.ONE.(DJED ()N.Al1Gl.JST. 27, l8Q8) 
I 

r+r= ·- '. -·· ~--..-...---, .-· ---+ 
I . . ··.·. <. L 

S~r~wati (\Vido\\f), S,hya,Ina Chort)ne 
Executrix ·.. d i e d . . . .· .· (~on) 
on Oct()Qer 30, Execut9r, died 

1913 on December 21, 
.1925 

I 
,.---· --.-· -. --v--_;..--.A.--. -___,,,...,.,...-- -~ 
I. I . I . I . 

Ha r 1 Tws1 Satya Bhagwati 
Wife Chorone Chorone 

TW'o sons & their {Def dt.) (Plff. 2) 
families & 011,e ··1 · I 

unmarried daughter ·. . . • . 

Three sons Wife, six Wife & ·five 
& their sons & sons & wo 
families families daughters 

& fi.ve (one un- 
daughters married) 
(one un- 
numied) 

SCC OnlineWeb Edition; C6pyl'ig;ht@2019 · 
PE1ge 7 . T1,1esqE1y, August 13, 2019 
Printed For: Mr S~ivaji m. Jadhav · 
sec Online Web Edition: http://www.scconline.com 
TruePrintTM Sf,)~~~: §IJP~lil_fTlt) ~Ollr't 9~l?Ell?:. 

www.vadaprativada.in

www.vadaprativada.in



LR 765 
4, 60 Cal 452: AIR 1932 CaI79l 
5. !6 IA 137: ILR !7 C.itl 3 

L I IA Supp 47 
2. 63 lA 44-8: AIR 1936 PC 318 
3. 31 IA 203: !LR 32 Cal 129: 6 Born 

18. Mr. D. B. Mukherjee, appearing for the appellants in Civil Appeal 1874 
of 1970, further submitted that the words "to hold, retain and use the premises 
as endowed or debutter property for the . service and worship of tny . family 
deity", if properly construed in the context of the will as a whole and surround­ 
ing circumstances, mean that the executors ·and trustees would hold the property 
in trust for the benefit of the deity and the. shebaits. In the alternative. Counsel 
submitted that even if it is assumed arguendo, that they were so appointed, 
the line of succession set out in the will would be hit by the Principles laid 
down in Tagore v. Tagore1; Ganesh Chunder v. Lal Behary2; Japdindra v, 
R».ni Hemanta Kumari3 ; and by the rule against perpetuities (l\'fanobar v, 
Bhupendrn4). It is further contended that since the founder ·did not disoose 
of the shebaitship but only founded the worship of the Thakur, shebaitship 
would vest in the heirs of the founder. For this proposition, reliance. has 
been placed on Gessamee Shtte Greedharreejee v, RamanlaJjee11• 

19. In reply to this, 'Mr .. · Slnha submil~ thAt trugtee~hip with power to 
nominate . successor is an estate· recognised by law, and in such ·a case the 
founder does not create an estate of inheritance contrary to Hindu Law of 
Succession, nor does . the question · of . ther'rule of perpetuity arise because the 
founder does not determine the choice of the succeeding trustees. Reference 
has been made in this behalf to ILR 24 Madras 219, and Underhlll's treatise 
on "Trusts", 12th Ed. pp. 534-35 at 23··31. It is maintained that the trust 
in question is· a continuing trust ; it did not come to an end ·when the trustees 

testator had disposed of his shebrutship rights, also, and vested . them in the 
trustees. It is stressed that there are no · words in the will which, expressly 
or by necessary implication constituted the trustees as sbebaits ; that the 
testator has not used the word 'shebait' anywhere in the will ; nor did he 
employ the word 'manage' or 'manager' anywhere in the will while charging 
the trustees to hold and use the premises as debutter property of the idol. 
According to the learned Counsel, if the will is construed as a whole in the 
light of the surrounding circumstances, it would be clear that the trust created 
was not a continuing trust · but one which would terminate as soon 21s the 
executor-trustees handed over the bequeathed properties to the. beneficiaries. 
It is pointed out that the two wills, one dated June 4, 1898, and the other 
dated June 6, 1898, should be read as complementary to each other. The 
necessity of executing two separate wills arose, because the properties bequeathed 
by the will (Ex. 6) were situated in the then French territories while those 
covered by the will dated June 4, 1898, were situated in British India. There 
were several beneficiaries under these . wills, and the family idol was one of 
them. The recitals in these wills - according to the counsel - particularly 
in the will dated June 4, 1898, show that the testator had kept, intact, the 
right of residence of his widow and daughters-fa-Jaw and other heirs in the 
property dedicated to the idol. This, says Mr. Ashok Sen, is a sure indication 
of the fact that the founder did not want to part with his shebaiti rights, which 
were heritable property, in favour of the trustees, to the exclusion of his 
natural · heirs under Hindu Law. 

(1979) s sec SUPR&M:S COURT C'.ASES 416 
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bad. fully performed t~eir duties an4 ob.ligations as exeeutors ,of the will, tl>.at 
the general principle ; underlying Section 77 of the Trµst Act · is . applicable 
to . the case in hand~) It is . ~r sill>U1itted that of the tw.o wills, th~ I~ 
must prewil and reference to the' earUer will, for the pulpe>se of determining 
whether the heirs qt . the 'settler had been given a right of residence in the 
suit property, is irrelevant 

20. Before ·· dealing with . these contentions, it will be appropriate to have 
a clear idea of the concept, the legal character and incidents of shebaitship. 
Property dedicated .. to an' idol '-vests in. it in an ideal . sense i:>nly ; ex necessltas, 
the possession. and · man~g~ment . has to be entrusted to some human agent. 
Such an agent ··of the idol 'is known as . shebait · in Northern. India, The legal 
character ·of a shebait . cannot· b;e defined with precision and exactitude. Broadly 
described, · he is "the. human 'mlnlstrant and custodian of the idol, its earthly 
spokesman, its autho,~i~ed r~presentative entitled to deal with alLits temporal 

. at!ain and to mm~~ ~t.A . pr0i)erly. . .... As regards . t.he · _. adrninistnition ._ of . the 
debutter, . his position ·is·. aJ]alogou~ to .. t,hat . of a trustee ; yet, he is not ·precisely 
in the. p<>sitiQn 0La·:.t111st'?e. in theEnglish sense, because .under Hindu Law, 
property 'absolutely d~dicated to an fd9l, vests in the idol, and not in the 
shebait. . Although th~ ctc;~:n1tt~r ne,"{er veste in ~ shebait, yet, peculiarly enough, 
almost in every case,. the shel,ntit bas a right to a part. of the usutruct, t~ .. 
mode of enjoyment, and i!te amount of the usufmct depending again. on usage 
and custom. if not devised by the founder. 

21. As regards th¥ service of th,e temple and. the duties that appertain 
to it, be is rather in the position of tile holder of an ,office ; but even so, it 
will not be· quite correct .to describe .sh~l:)aitship a~ a mere .olflce. ,.~ and, 
property are both. blended in the conception of shebaitship". Apart . from the 
obUg~ti<Jn~ .. and .· du~fa . resting on· him in MftM~tion with the ·endowment, the, - 
shebait has a personal iute~st In Hie endowed property. He has, to some 
extent; the rights of a. limited owner. 

22 •. 5hebaitship 'being property, it devolves like any other, species Qf 
heritable property. It follows that, where the founder does not dispose , of 
the ·. shebaltl · rights in the endowment created by him, the . shebaltship . devolves 
on the heirs of the founder according to Hindu. Law, .if no . usage or ~ustOJ11 
of a different nature is shown to exist · [GosSaJDee Shr~e G~eedJJarreeJ~ v, 
Ramamaljee (supraj.] · · ·. · · · · 

23. Then, there is' a distinction between a public, and .privete debutter, 
In a public debutter or endowment, the dedication is for the use or. benefit 

· of ·the · public. But in. a .. private endowment, when · property Is set apart .for 
the worship of a family idol, the public are notInterested. The present case 
is one of a .private debutter, The distinction is important, because the results 
logically ,f?lfowin~ tberefrorn . MY~ b;;n givon effoct. to. by court§, 1dift'~r~mly} 

24~ According" to EngJish · law, the beneficiaries in a private trust, if 
sui juris and of one mind, have the power or authority to put an ·end . to the 
trust. or use the . trust fund for. any purpose and. divert it from. its . original' object. 
Whether this principle «applies to . a private . endowment or debutter created 
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76 
9. ILR 6 Born 298: 6 Ind Jnr 426 

10. ILR 47 Bom 529: AIR 1923 Born 35.8 

6. LR 4 IA.52 .. : ILR 2 C11,l233 
7. 52 IA 245: AIR 1925 PC 139 
8. 11.R 36 Cal 975: 13 CWN 1084.·: 3 IC 

28. Now, let us deal with the problem in hand in the light of the 
principles cited above. 

29. The first question that falls for determination is: Whether ,the 
founder's intention was to confer rights of shebaitship on the persons designated 
by him as 'trustees' in bis will ? . In other words, did he by the will, dated 
June 6, 1898 (Ex. 6/ 6A), dispose of the shebaitship of ·the deity. also? 
If the answer to this question is found in the negative, shebaiti rights in this 
endowed property will devolve, .• according to Hlndu law, . on all the heirs of 
the founder, including the defendant. In that situation, the defendant with 
his . family, like the other co-she baits, will be taken as residing in the debutter 
property, in his own right. If, however, the answer to the said question . is 
found in the affirmative, the further question to be considered would be with · 
regard to the effect of the award dated Jt!ne 29, 1934 (Ex. C), on the respective 
claims of the parties. 

30. We will now take up, .. the first question. 

31. Mr. Sinha, learned Counsel for the appellants, submits that since 
hy hi§ will, dnt@d June 6, 1898, tho f9yn,c}~r haq "devised and bequeathed" 

25. Subsequently, in Pram.atha Nath Mullick v. Pradhyumna Kmnar 
Mullick7, the Judicial Committee clarified that the property cannot be taken 
away from the idol and diverted to other purposes without the consent of 
the idol through its earthly agents who, as guardians of the deity, cannot in 
law consent to anything which may amount to an extinction of the deity itself. 

26. Although, shebaitship is heritable property, yet, it cannot be freely 
transferred by the shebait. But there 'are exceptions to this general rule. Some 
of such exceptions recognised in several decisions are : alienation in favour 
of next shebait, or one in favour of the heir of the transferor, or in his line 
of succession, or in favour . of a co-shebait, particularly when it is . not against 
the presumed intention of the founder. See Nirode Mohini v Shiba Das8 

and Manchairun v. Pram.bankat&.) 

27. .. The Bombay High Court has also· pointed out in Raglnmaih v. 
Pumana'lld10, that if any one of the shebaits intends to get ridot his duties, 
the proper thing for him to do would be to surrender his office in favour of Jhe 
remaining shebaits. In the case of such a transfer in favour . of eo-shebait, 
no policy of Hindu law is likely to be affected, much less the presumed intentions 
of the founder. 

under Hindu Law, is a question on whkh authorities are not agreed. In 
Doorganath Roy v. Ram Chunder Sen6, it was observed that while the. dedica­ 
tion is to a public . temple, the . family of the founder could not put an end to 
it, but "in the case of a family idol, the consensus of the whole family might 
give the (debutter) estate another· direction" and. tum it into a secular estate. 
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34. It. may l)~ observed that this wi]J, in Jfogljsp, appears to have been 
drafted in purstJ~n~ of legal advi~ by an expert dr~ts~an. The omission of 
the words ~·manasere~nt''i "m~nl\~~r·, ');untodian of t~cJdol" or "mmlstrant of 
the idol" from the .will, therefore. cannot but be intentional. 

35. It· seems .. ~}~at to us that the \}nderlined* words in the above extract, 
by themselves, merely create a trust or .,endowmeni ari,<J indicate the nature and 
purpose of the endowment- These wgrds do not touch · or. deal .with shebaiti 
rights. This inference receives support from ·the surrounding circumstances. 

36. Further, .\n .arriving at the true import o{ !.he.· words "to hold, retain 
a net use the ... premises. an. endowed or,. de butter prof)erty , for the service and 
worship of . my family Thakur", lt will • not be improper to . look to the. conduct 
of the trustees and the members of the family of the founder. 

37. There is ~o anta~onism between. the two Will~, one dated June 4,' Ia~a. and the other dated June 6, 1898, of the founder .. Indeed, in a sense, 
they are complement_ary to eachother, There is a reference in the will, dated June 4; 
1898, to the testator's dwelling house at Chandemagore, which under the wilr(Ex. 6) 
was endowed to the family deity. From the following provisions in .the will, 
dated June 4, 1898, it is clear that the testator intended that· the dwelling 
house at Chandernagore would be used by his heirs for their residence : 

(a)· I further direct my said Executors and Trustees out of th~ said 
rents and profits of the said premises number 39, Chowringhee Road to 
pay monthly a sum of Rupees Fifty for the maintenance to each of my 
daughter-in-law Smt, Gopeswari Dassee wife of my eldest son. Sby~,a 

· •Herein.gi~cn in bold~ 

... OPULI.A CH()ROJtB ~Q.UITTB "· IATYA eHOR.ONB R.BQ.'01T'l'B .(S'arkaria, J.) 419 

the _Chanderp.!Jg9re ;~qµse '. ~P t~e plat11ti!J~trui;tees .. "µP;(>~ .(rust to· .s.tahd . possessed 
or' 'and "to hqld, ~~~ $rid • ui;e the P~url$eS ·. ~ · ~n~.pweq 9r · debP,ttel' property 
for the worshi_p of ~eJ~!ly 1,'hlQCUt'', !ti~ intentiPJ,l. w~· .~ c?nstitt.J.t~ tl)e trustees 
as shebaiti; ()f tile -P~?P~rty h$yi~g the· eJclusive #g!l~ 1to~ ~e Jhe debutter, 
to serve the)doL.a~~~~o p~servejts .. p~~rty. Jt is_.~u~@itted that the founder 
had by · the,$C ex.pl'~~s. words; investe4 . tile . trustees · botJt with the legal title ·and 
shebaitship, alt~ougb Jhe beneficial dtle (in an .·ideal .sense) was. vested in 
the idol. · · 

32.. The pass~g~ in the \\'ill on which Mr. Sinha relies. for the construction 
propounded by · h~ runs as under : ' · 

J desire, devise and bequeath to my Executors and Executrix and 
Trustees h~~~~i~a,ft~r ,named . . . my dw~lli~g hQU~G ,with garden and. 

· tanks appertaining jhereto situate)n Lal Bagan in Chandemagore. Upon 
trust Jo stan.·~-- .J)~!iesse<hf &nd.~() bold, r~ab\. and use th~ premises an 
endmved . ~ .4)~J)utt."r property ~~ th~ sei:vl.ce •. ·~·.· WQl'Ship Qf my family '111~ orJtltlJ.s~ .. ~~, .. [\Vhicb the.reby dir~ct shaU ;l)e located in 
my- sa,jd boil~ iii Cha*dema,gg~ which said house and pl'emjses · .shall 
be appropriated 'and devoted. ~olely· and exclusively· to. the· Tl)a,J(ur or Idol. 

(emp~asis. supplied) 

33; The crucialwords 'are those that have been •underlined*. 

' ' ' 
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39. Thus construed conjointlv, the two wills make it clear that although 
the entire family house, comnrisinz 84 or 85 rooms. at Chandemagore was 
formally endowed to the familv idol, yet the testator's intention was that . his 
heirs and descendants would also be entitled to use this house as their. family 
dwelling house, apart from the room wherein the idol was enshrined. 

40. It may be further noted that in the will dated June 4, 1898, the 
testator made the following provisions for the sewa puja of the idol at Chander­ 
nagore and for other religious ' festivals : 

(i) Tbe trustees ~1all ~~t apart interests of Government securities for 
the daily' expenses of worship of the idol. 

(ii) The trustees shall pay and apply the net interest of Government 
securities of the nominal value of Rs. 25,000 for the yearly expenses 

of the Durga Puja festival at Chandernagore. 
(iii) The trustees shall pay and apply the net interest of Government 

securities of the. nominal value of Rs .15,000 for the yearly expenses 
of the Dolejatra of the family idol, Thakur Sreedhar Jiew at 
Chandernagore. 

41. The aforesaid provisions further show that although the trustees were 
provided with the funds for the se'Wa puja of the family deity and for other 
festivals out of the estate left by the testator, but they were not expressly 

Chorone Requittee and )'l{~gendra Moni Dassee wife of youngest son 
Tarani Chorone Requitte . during their lives respectively and provided 
tJaey reside with . their re:Jpccfive husbands at my dweDing home m 
Chandemagore. 

(b) The Trustees shall pay monthly a sum not exceeding Rupees 
'i""wo . hundred in addition to the interest d. Oovetnmcnt securities ·of 
the nominal value of Rupees Twenty thousand hereinafter mentioned 
and directed to be applied fer the purpose of· household and other 
monthly expenses of my family, namely, wife and sons anfl sons' wives 
and other relatives of mine who shall reslde in my dwelling house . at 
Cbandetnagore. 

(c) To pay and. apply the net interest of Government securities 
on the nominal value of Rupees Twenty thousand for the household 
and other monthly expenses of my family, namely, wife and sons and 
also sons' ·wives . encl other reiattves of mine . who shall reside ln my 
flimily dwelling house at Chanderr.agote and also to pay and apply the 
net interest of Government securities . of the nominal value· of . Rupees 
Six thousand for the costs and expenses of keeping and maintai11illg 
my said family dwelling house at Chandemagore in proper repair and 
in payment of all taxes and assessments in respect thereof. 

(emphasis supplied) 

38. Looking to the general tenor ·of the document, it will not be 
inappropriate to interpret the words "wife, and sons, and sons' wives, and other 
relatives · of mine" in the above-quoted portions of the will, as including all 
the descendants and heirs of the testator. 
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46. .The upshot of the above discussion is that in spite . of the mtei­ 
position of the trust ·for management of the endowed property, the shebaitship 
remained undisposed ·of, .end, as · such, the defendant 'and other descendants 
of. Durga Chorone Requitte became co-shebalts of the deity. by the .. operation 
of the ordinary rules of Hindu. law. 

47. In arriving at the conclusion that in spite of the interposition of the 
trust, the founder by his will left the shebaitship undisposed of, and as such, 
the defendant also, under Hindu law, became one of the shebaits, we are fortified 
by the inference 'arising out . of the. facts admitted by no less a witness than 
plaintiff 3, Sat~sh . Chandra pass, himself, who alone deposed for, the plaintiffs. 
Though he claimed that th.~re .·were . no sbebaits of the deities and the trustees 
were managing the shebas, be' categorically admitted . the following facts : 

(a) "The . disputed "house is a big house'\ having ... 84-85 rooms. 
';It is the only . family dwelling house" of the sons and grandsons of 
Durga · Cborone Requitte, who live in it, while "the deity is installed 
in room 66 in the first floor". 

(b) . The inmates . of.· the' disputed house, as- far' as practicable, 'look 
after the ·bath of ·the deity·. as also the preparation - of Naibedya' (tl!ly 
containing the offerings) and Bhog (food) of the deity. · 

constituted as . shebai~s of ·the deity. lt will, therefore, be . not unreasonable to 
infer that the inte11tiQ1J of t)le testator was that these funds would be expended 

' for the , purpose& illdi~led ·by hlm, through the sliebalts. ' ,, ' 
42. Another. telling circum.stance appearing in .evidence is that after the 

death of the widow and the twosons of the testator, theiJ' heirs, also, continued 
to live in this · family dwelling house at Chandernagore. , 

43. · It may be further rioted that by the will dat~June 6, 1898, no 
legal title · in the en<;toweq. property Wai> vested in . tlie. fni.stees. . ·The title was 
expressly vested in the·fainily idol to whom the property wa.S.abso1u.tely.ciedicated. 
The testator did not create a trust estate in the sense in which it is understood 
in English law. 

44. The above-quoted provisions from the wills further show that no 
right~ ~Q . ~t. 1~ llJinistnmt .. of ... the ·.idol.· were conferred UJ'6D.. th! ~tu!. On 
the other hand, . a mere . obligation . to hold and . use the property·. for the endow­ 
ment indicated. was imp~ upon the persons designated as 'trustees'. 

45. Reading the . two wills together, with p~cwar focus on tlte pro­ 
visions extracted in thi~ jud~ent, it i~ clear that the testator; Durga Chorone 
Requitte, did . leave shebaitship undisposed of, presumed intention being tbat 
shebaitship should d~volve on his natµral heirs who would have a right to 
use the suit house as · their family dwelling·· house .. ·· The rights conferred o:n~ 
the trustees under the will, may, at the most, amount to a curtailment o~ the ' 
right to • manage .the endowed . property. which a shebait would· otherwise }lave. 
But such curtailment by itself would not make the ordinary rules of succession 
in Hindu law inapplicable in regard to the devolution of shebaitship7 which is 
heritable ~r~rty. ; , 

PR.OFQLLA CHOllONE RE.Q.UlTTE v e : SATYA CHOllONE RBQ.UlTTE (Sarkaria, ].) 421 
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53. In the view we take, it is not necessary to decide whether the 'trust' 
created by th~ will of Durgg Chorone Requitte W~! a continuing trust or not1 

or whether the mode of· devolution of the office of trustees indicated by the 
founder in his will, was or was not hit by the rule in Tagore v. Tagore (supra). 

~ ' ' ' 

48. Thus even according to the plaintiffs-appellants~ only the descendants 
and heirs of the founder, -who liveIn the endowed house, have throughout been 
acting as ministrants of · the family 'idol, which, as already noticed, is one of 
the vital characteristics of a shebait. In - other words, the sons and the descendants 
of Durga Chorone Requitte, alone, have throughout been acting as co-shebaits 
of the family deity, to the exclusion of the 'trustees' who were not his descendants. 

49. The first two courts were, therefore, right in holding that the shebaiti 
rights remained with the heirs of the founder. 

50. Assuming for the sake of argument, that the 'trustees' were also 
vested with the rights and obligations of a sbebait, then also, the evidence on 
the record shows that those trustees who were not descendants of the founder, 
Durga Chorone Requitte, never acted as such. They went out of the picture 
long ago and must be presumed . to have renounced their sbebaiti rights · in 
favour of their co-shebaits who were descendants of the founder. It is fu 
evidence that in 1934, a dispute arose among the descendants of the founder 
with regard to the accommodation in their residential occupation, Thereupon, 
the trustees agreed with the descendants of the founder by means_ of . the 
agreement (Ex. E) to refer the dispute to the sole arbitration of Shri Bhrtngeswar 
Sreemany, The arbitrator, inter alia, held that the heirs of late Durga Chorone 
Requitte and his. descendants alone had the right to act as shebaits. There 
is documentary evidence on ·the record to show that this award (Ex. G) · given 
by the arbitrator was accepted by the 'trustees'. The present plaintiffs-appellants, 
by their letter dated June 18, 1950 (Ex. A/7), asserted their rights on the 
basis of this award and described the - defendant-respondent as shebait of the 
deity. 'the letters (Bxs. A-8 and A-10) also point to the same conclusion. 

51. Thus, even if it is assumed that originally, the trustees were regarded 
as having been constituted as shebaits, then also, those among them who were 
not family members of descendants of the - founder, renounced and relinquished 
their shebaiti rights, if any, in favour of the descendants of the founder. Such 
a relinquishment made in favour of the· co-shebaits, wiU be valid. 

52. From whatever angle the matter may be looked at, the- conclusion 
is in.escaf>Abl~ thAt ~b!baiHhit' of the family deity remnined oolely with tlrn 
descendants of the founder; and the defendant-respondent who is admittedly 
a grandson of the founder - had been regarded as one of - the shebalts, and as 
such, entitled to reside in the disputed rooms. All the shebaits ·were therefore, 
necessary parties ; but all of them have not been impleaded. The trustees by 
themselves, have no right to maintain the suit in respect of the debutter property, 
the legal title to which vests in the idol, and not in the trustees. The right 
to sue on behalf of the deity vests in the shebaits. All the shebaits of the 
deity not having been made parties, the suit was not· properly constituted, 
and was liable to be dismissed on this score alone. 

(1979} s sec 3UPUME COURT CASES 422 
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(1979) 3 Supreme Court··caaea 423 
1979 sec (Cri) sss 

(BEFORE S. MuaTAZA FAZAL ALI AND A. D. KosHAL,jj.) 
ANANTA MOHANTA Appellant ; 

Versus 
ST A TE OF ORISSA Respondent. 

Criminal Appeal No. '327 of 1974, decided on March 22, 1979 
Criminal Procedure Code, -.1973 - Sections 378 ·and - 384 - Rever8al of 

acquittal by the High Court justified where the • trial Court after reaching a 
clear. _finding on the reliability of. the prosecution witnesses - disbelieved ·them on 
the . basis ot. sUl'IQises .. and conjectures and for rea,gons wholly. untenable in 
law , · (Para -1) 

Criminal' Trial_ ~· Witnes5es - . Related ~ lf _the witnesses. rela1ed ·.· to·- tile 
dece_l:lsed are .. reliable' and· true, failure to examme ind~pendent . witn~~~ not 
fatal _ _ · · _ - · . (Paia .,2) . 

crlniinal Trial- -•'weapons and_ Wonnd'i _ - FBil~e ·to send the axe u~cl 
f {)r .. tOlltlbiffing th~ _. IiiUrder lor conllnnlng ILaf ffie blood . was Luman blood, 
held, not fatal .. to th~ c.o~vicfioo if other reliable evidence available (Para 2) 
Appeal dismissed M/4358/(S]R 

The Judgment of. the Court was .delivered by 
Fazal Ali, J.-In· this appeal under Section 2(a) of the 'Supreme Court 

(Enlargement ·of ·Criminal Appellate Jurisdiction) Act, the- trial. Court - acquitted 
the _ appellant of the. charges. under Section 302 but the State filed an appeal 
to the High Court and the High Court reversed the order of acquittal of the 
appellant and .convicted. the appellant under Section 302, IPC, and sentenced 
him to imprisonment for life. We have gone through the judgment of the 
High Court and the learned Sessions Judge and we find ourselves in complete 
agreeillent, with tAy iyi~w ti.t~n 9y ~b~ Hiib (;gi.rt, Tb; i&pproi&'h made by 
the SesslonsTudge was manifestly wrong and absolutely perverse. The High 
Court has pointed out in its judgment that the Sessions Judge came to a 
c1ear,~nding that the witnesses examined in the case, i.e. PWs 1, .z, 3 .and 4 
were reliable 'and nothing was elicited from their cross ... examination which may go 
to discredit their testimony. In spite of this clear finding the leamed Sesslons 
Judge appears to have disbelieved the witnesses mainly on _the basis . of s~ses 
and, conjectures and for reasons. which are wholly untenable in law. In the 
circumstances, the High Court was fully justified in reversing the finding of 
the trial Court. 

2.. The conviction of the appellant is based on the evidence of PWs. 1, 
2 and 4 before .whom the deceased has made an oral dying declaration .that 
he wa~ kilied by the appellants. . It is true that these witnesses are close relations 

54. Por the foregolng reasons, we allow the defendant's appeal (Civil 
Appeal. 1874 .. of t970), set-aside the judgment of the High Court, and dismiss 
the plaintiffs' . suit · , In the result, Civil Appeal 1873 - of 1970 filed . by the 
plaintiffs, ipso facto fails, and is dismissed. Jn the 'circumstances of the" case, 
there will be no order as to costs. -. · 

423 ANANTA MOHANTA II. STATE OF ORISSA (Fatal A.Ii,}.) 

- .. ---------------------------- -----------------· --------"';' .;. .. __ .., .. 
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have been fulfilled and as such the applicant was entitled to the leave prayed for. The 
contention, that the suit was mala fide and does not .reveal any cause of action and 
that too at the instance of the wife of the present shebait were not gone into because 
the learned Subordinate Judge felt that these matter are not relevant for consideration 
in an application under O -. 33, R. 5 of the Code of Civil Procedure and that they should 
be left open for consideration at the trial stage. Being aggrieved, some of the 
defendants have preferred the present application. 

4. The application has been heard on contest upon notice to the opposite parties. 
5. Mr. S.P. Roy Chowdhurv ancearinq to support of the petitioners urned two points 

"e Page: 250 

BEFORE ANIL K. SEN AND B.C. CHAKRABARTI, JJ. 

Jogesh Chandra Bera and others ... Petitioners; 
Versus 

Sri Iswar Braja Raj Jew Thakur ... Respondent. 
c.o. No. 3380 of 1980 

Decided on April 28, 1981 
B.C. CHAKRABARTI, J.:-This is a revision application at the instance of some of the 

defendants in a proceeding arising out of an application for leave to sue as indigent 
person being, Judicial Misc. Case No. 31/77 of the 1st Court of the Additional 
Subordinate Judge at Midnapore. The leave prayed for was granted by the impugned 
order dated July S, 1980. · 

2. Th~ ~ppli<;~nt for the Ieeve w"~ Sri ~raja RaJ Jew Thakur represented by the next 
friend Smt. Moksboda Adhikari. It is stated in the application that the landed property 
described in the plaint schedule were the subject-matter of an Arpannama executed 
by late Jagannath Adhikary on August 18, 1975. In terms of the Arpannama Haripada 
Adhikary son of Jagannath Adhikary is the shebait of the deity. The properties in ka 
and kha schedules are debuttar properties and not subject to alienation. It is alleged 
in the plaint accompanying the application for leave to sue as an indigent person that 
Haripada who flqures as defendant No. 13 in the suit has been mismanaging the 
debuttar estate and has alienated the properties by different documents in favour of 
defendants 1 to 12, misappropriating the consideration acquired by such alienations. 
It is further alleged that Haripada has thereby dispossessed the deity from the 
properties. Mokshoda Adhikary figuring as the next friend of the deity happens to be 
the wife of Haripada. It is alleged that she having protested against such conduct of 
her husband, she was driven out of the house. It is prayed in the plaint that the 
transfers effected by defendant No. 13 in favour of defendants 1 to 12 be declared 
fraudulent, collusive and inoperative and not binding on the deity. There is also a 
prayer for recovery of possession. In the application for leave it is stated that besides 
the properties described in Sch. Ga which comprises the temple, the deity possesses 
only some movables worth Rs. 16/-. As such it was prayed that leave may be granted 
to sue as an indigent person. 

3. The application was opposed before the learned Subordinate Judge. He found 
that the requisite conditions of Order 33 

· 1981 sec Online Cal 61 : AIR 1981 cal 259: (1981) 2 CHN 13 
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while challenging the order impugned. Firstly it was contended that the deity is not a 
'person' within the meaning of Order 33 of the Code. The next point urged was that 
the suit could be brought by the shebait himself or a prospective shebait or by a next 
friend appointed by the Court to represent the deity. Since Mokshoda was not so 
appointed, it was contended that the proposed plaint is misconceived and not 
maintainable and leave should not in the circumstances have been granted to the 
prejudice of the deity. 

6. In support of the first contention that the deity is not a "person' reliance was 
placed on a decision in the case of Bharat Abhyudoy Cotton Mills v . Kemeswer Singh, 
AIR 1938 Cal 745. I.Ii this case the leave was prayed for by a company, It was held 
that the word 'person' does not include a limited company and it is not possible for 
and competent to such a company to sue as a pauper or to prefer an appeal as a 
pauper under O. 441 R. l of the Code. It was held that an isolated reference to the 
word 'person' may include a company or an artificial person as defined in Cl. (39) (or 
42?) of Section 3 of the General Clauses Act, but in deciding the question of 
pauperism the entire scheme of the order has to be looked into, keeping iii view the 
setting in which the word is placed, the circumstances in which it is used and above all 
the context in which it stands. Rule 1 as it stood prior to the amendment of the Civil 
Procedure Code referred to wearing, apparel of the person and Rule 3 required 
presentation of the application in person. It was held that these acts the company is 
incapable of fulfilling for a company can neither require wearing apparels nor can it 
present an application except through an authorised agent and that too, when 
personal appearance is exempted, Consequently it was held that the expression 
'person' does not have the extended meaning· so as to include a limited company. In 
arriving at this conclusion reliance was placed in the case of S.M. Mitra v. Corporation 
of the Royal Exchange Assurance, AIR 1930 Rang 259 while a contrary view expressed 
in Perumel v. T.J.D. Sankanidhl, AIR 1918 Mad 362 was dissented from. It may be 
mentioned here that in another case of The Rangoon High Court (D.K. cesstm v. Abdul 
Rahman, AIR 1930 Rang 272) it was held that a firm is a person within the meaning 
of, 0. 33 and an insolvent firm may be granted leave to appeal as a pauper. 

7. In Perumel's case (AIR 1918 Mad 362) the question was whether a company 
which has gone into liquidation and a Receiver has been appointed, the Liquidator 
could sue as a pauper. In that case also the requirements of R. 1 and R. 3 of Order 33 
were considered. In explaining the explanation to Rule 1 it was observed that the 
requirement that the applicant should not be entitled to property m9r~ than R~. 100;­ 
'other than his necessary wearing apparel' simply allows deduction of the value of 
wearing apparel and can only mean that if the applicant has any wearing apparel he 
can deduct its value. It could not be construed to mean, it was further observed that 
only such person who in law can possess wearing apparel can sue as pauper. As 
regards R. 3 requiring personal presentation of the application it was held that where 
the law in consequences of personal appearance in Courts being impossible either by 
reason of the party being a company or an infant or a lunatic allows appearance by 
somebody else, appearance by such person would be sufficient. In ·this context 
analogy was drawn to the provisions of o. 32 relating to minors or persons of unsound 
mind which authorise appearance by a next friend. In the case of companies, the Act 
itself prescribes the mode of representation and therefore the Liquidator can fulfil all 
the obligations required of a pauper petitioner under 0. 33, R. 3. Rule 3 does not cover 
cases in which from the very nature oF the case physical appearance is impossible or 
where the law owing to any disability directs that all acts required by the Court should 
be performed by the next friend. 

8. The view taken in Perutnel's case (AIR 1918 Mad 362) was later approved by a 
Full Bench decision of the Madras High Court in the case of Swaminathan v. Otticiel 
Receiver. AIR 1937 Mad 549 which held 
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that the word 'person' in Q. 33 includes a natural as also a Juristic person. The same 
view was taken in the case of Syed Ali v. Deccan Commercial Bank, AIR 1951 Hyd 
124; Gurtiwere Sahib KothiBegowal v, Harnam Singb, AIR 1960 Puri] 73; East India 
CoslCampeny Limited v, East-Indian Coal Company Limited Workers Union, AIR 1961 
Pat 15; Kundan Sugar Mills v.lndian Sugar Syndicate, ·ArR 1959 All 540 (FB); Moorti 
Sri Behariji v. Premdas, AIR 1972 All 287; Gobardhan Das v. Raghunandan Das; AIR 
1968 Orissa 213; These last two cases relate directly tQ th~ Ql.l~~tion whether a deity 
can sue as a pauper and it was held that it can on the' same reasoning on which a 
limited company can sue as- such. In these cases the plaintlff was the deity and not 
the shebait or next friend through whom the deity sought permission to sue as · 
pauper. ln the case before us also the deity is the plaintiff and not Mokshoda. 

9. The general trend of.vlew taken by most of the other High Courts is that a deity 
as a juristic person is capable of suing as a pauper. · , 

10. .Under the amended. Civil Procedure Code the reference· to necessary wearing· 
apparels in the explanation to Rule 1 has been deleted. Therefore, one of the two 
reasonings, on which the Calcutta view is based no longer subsists. The other 
requirement is as providedIn R 3whichspeaks of presentation of theappllcation by 
the applicant In person, That provision however still holds good .. The principles of 
interpretation of this rule as enunciated in Perum.a/15, case {AIR ine Med J621 
how~ver came to be considered by the Supreme Court in tlie .case of N.E.L. and P. 
Company Ltd. v. K. Shreepath1Rao, AIR 1958 SC 658 and the view taken by the 
Madras High Court was- approved. Therefore, it seems that the Calcutta view was 
lmplledly overruled and ·the law may now be taken to, be well;settled .that the word 
'person' in 0. 33, R: 1 Includes a juristic as wert as a natural person. There can be no 
controversy that a deity lsa juristic person. . , _ · · 

11. Mr. Roy Chowdhury, however, contend~d that the case before the Supreme 
Court was not a case directly on' the point and as such the general observation made 
therein can be of no avail. In this connection reference was made to the case of Rayal 
& Co. v. K.G. Remechenden, (1974) .1 SCC 424 : (AIR 1974SC 818}. It is stated in 
this decision that "any general observation cannot apply in interpreting the provision 
of an Act unless this Court has applied its mind to and analysed the provisions of that 
particular Act''. We. ar~ however unable to accept the contention of Mr. Roy Chowdhury 
in this regard; !he observations made by the Supreme Court in ~_IR 19.58 SC 658 is 
not such a general observation as has been contended by Mr~ Roy Chowdhury. 
Although in that case interpretation of the provisions of 0. 33 was not directly involved 
but a principle of interpretation was laid down and in doing so the' principle enunciated 
in Perumal's cas~ (AIR 1918 Mad 362) in particular was approved. 

12. In interpreting a 'statute the principle has to be borne Jn mind that the 
legislatur,e is not capricious but that when it confers a right, .it should be presumed 
tnat the right is' conferred not onlyon a few persons but to all persons entitled to the 
right. The right to sue in forma pauperis is a privilege given to. a litigant provided 
certain. conditions are_ fulfilled and hence every litigant fulfilling those conditions is 
entitled to the benefit ofthose privlleqes. In the instant case, following.the principle of 
interpretation laid down in Perumal's case and approved by the Supreme Court we are 
of the view that a juristic person is entitled to the privilege of suing as an indigent 
person within the meaning of Order 33, Rule 1. The first cqntention urged by Mr. Roy 
Chowdhury, therefore, fails. · 

-·-.· ·-p~~~;·i6i - . -- ····· .. ····· -- . - ··-- - .. - - - - .. - - . -- - - .. - . 
.. ---------------------------------------------------------------------------------------------~-- . ' 
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14. Finally the Supreme Court ln the case of Ramaraghava Reddy v. .Slshu Reddy, 
AIR 1967 SC 436, held that the possession and management of endowed property 
with the right to sue in respect thereof, are in the normal course vested In me shebait 
but where the shebait himself is a guilty party against whom the deity needs relief, it 
is opento the worshippers or other persons interested in the religions endowment to 
file suits for the protection of trust properties. It was .further observed that in a case 
where the shebatt has dented the right of the deity to the dedicated property it is 
obviously desirable that the deity should file the suit through a disinterested next 
friend nominated by the Court. In coming to this conclusion reliance was placed in the 
case of Promotho Nath v. Pradyumna (AIR 1925 PC 139) (supra). 

15. In the instant case before us the suit has been instituted by fee·deity through 
Mokshoda Adhikari who is the wife of the shebalt, making allegations· of unlawful 
animation by the shebait to the prejudice of the interest of the deity and to the 
adve.intage of himself personally u Su\.h glleg9tior. has been made obviously to avoid the 
alienations and it is alleged by Mr: Roy Chowdhury that this is a collusive action 
brought by the wife in collaboration with her husband with whom she ls living together 
in the same house and whose interest is not shown to be adverse to the shebait. The 
question of collusion however is a matter of evidence and ought to be left to be 
considered at the proper stage. But the point that immediately arises for consideration 
is whether the suit as framed is competent and maintainable. If, on the face of it, it is 
found that the suit as proposed is not competent at the instance of Mokshoda posing 
as a next friend but not being so appointed by the Court it seems to us that this is a 
matter which may. be properly considered at this stage and not left to be considered 
later during the trial.. If would not be proper, as has been held by the learned 
Subordinate Judge that the question whether the deity has been properly represented 
may be conveniently gone into of the time of filing of the suit, Obviously, what he 
means is that at the stage of considering whether th~ ~~!'lieation for leav@ to SU@ as 

than the shebait can legally and effectively represent the deity unless he has been 
specially appointed by the Court. In a later Bench decision of thrs Court in the case of 
Suslima Roy v. Atul Krishna, AIR 1955 Cai 624, it was held that ordinarily the interest 
of the deity requires that nobody other than a shebait be allowed to institute a suit in 
the name of the deity without the previous order of the Court appointing him to 
represent the deity. A similar view was expressed in the case of Sri Iswer v . Gopinath, 
AIR 1960 Cal 741. 

Page~ 262 

13. In the next place Mr. Roy Chowdhury contended that it is not open to anybody 
to institute a suit in the name of the deity as next friend of the deity unless he has 
been so appointed by the Court. The idea of having a guardian appointed by the Court 
to represent the deity seems to have originated rrom the view ta~M ev th@ Judiciai 
Committee in the case of Pramathanath Mallick v, Pradyumna Mallick, 52 Ind App 
245 : (AIR 1925 PC 139). The point also came up for consideration before Lord 
Williams, J. in the case of Sarat Chandra v. Dwarkanath, AIR 1931 Cal 555. It was 
held that in the case of a private religious trust, with regard to the management of 
which the public cannot intervene and it cannot be expected, that the shebalt will bring 
a suit against himself it is necessary and desirable that the idol should appear in the 
suit by a disinterested next frlend, appointed by the Court, and the Court in fact 
appointed one of the parties as next friend. This principle was substantially accepted 
as correct in the case of Tsrit: Bhusan v . Sridhar Saligram, AIR 1942 Cal 99, where Mr. 
Justice Paul observed that no person other 
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OOtlfl~lltillPI I! 81!1"~ !IPeUIMed on lhe c:ondlllon and understanding that the publisher would not be liable in any manner by reason of any mistake 
or·oniission or for any aetson taken or omitted to be taken pr advice rendered or-accepted on the basis .or this caseno.te/headnote/ judgrne11t/ act/ 
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Revision allowed. 
ANIL K. SEN, J~:--1 agree. 

made herelnbefore the lmpuqned order is set aside. There 'will. be no order for costs. 

19. Let the order be communicated to the Court belowforthwith. 

an ': i11digen~ p~rspo.should,.o.r S,ho1.1.ld not. be granted thls lsan .•. irrelevant consideration. 
·16.We are t)owever unable to accept this view. This is a question which goes to the 

very root of the matter .. Take ... f~r instance the case Qf 9 minor Witf:lQUt not being 
represented properly c:tS.king .for- .leave to sue as an indigent person. He cannot 
obviously do so nor can the question of his representation be left for consideration at 
thetriaLstage •. The question should be considered at the moment the suit commences. 
In the. case of BijoyPratap v. Dukh{Jharan, AIR 1962 SC94i a question arose whether 
in anappltcatton for leave to sue. ln.forrna pauperis, another person could be joined as 
a co .. plaintiff under. the provtslons of o. 1, Rule 10 of the C.P.C. The Supreme Court 
observed that the application to sue in forma paupertsIs but a method prescribed by 
the Code for institution of a suit by a pauper without. payment of court-fees and that 
the suit commences from. the moment an application for .leave to sue as pauper is 
presented and o. 1, R. 101 C.P .. C. would be as much applicable in such a suit as in a 
suit where court-fees have been duly paid. Therefore the consideration of the question 
as raised in. the present case touching the point as to the competence of the person 
instituting the· suit· may rightly be considered in appropriate cases even at the stage of 
Order 33 and need not be deferred till after the application is disposed of, unless of 
course, it involves complicated and controversial questions of fact and law. In the 
instant case there is no such question. . . .·. 

17. Since. we hevefcund upon a: consideration of theeuthontles cited herein before 
that a suit in the name .. o( the, deity unless brought by .the shebait. himself or a 
prospective shebait must be. so lnstttuted through a. next friend. appointed in that 
behalf by.the.Court; the sultes.lristftutedby Mokshoda.without.obtaining sech.Ieave-fs 
incompetent. Conseq~eritly the question of granting .leavetn such a suit cannot arise 
until Mokshoda obtains the leave of the Court to institute the action. The second point 
urged by Mr. Roy Chowdhury therefore succeeds. 

18. The revtstonal application accordingly is allowed. Subject to the observations 
---·. -p~~k;·25~. -- - ·-- ·- .. --· ·- - -·. - - . -- . ·- ·-- ·-. -.· -- .. - .. -- -·- .. - ··- ·- .. ·-' - ·- ··.- ~-···. 
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. • • .• .. 
6. Bombay Public Trusts Act, 1950 (subsequently renamed as Maharashta Public 

Trusts Act 1950) r/w Bombay Public Trusts Rules, 1951 

7. CentralProvinces Laws Act, 1875 

8. Charitable Endowments Act, 1890 

9. Karnataka Hindu Religious Institutions and CharitableEndowments Act, 1997 r/w 

Karnataka Hindu . Religious . Institutions and Charitable Endowments Rules, 

2002 

10. Orissa Hindu Religious Endowments Act, 1951 (Amended up to 2QlS) 
ll. Punjab Laws Act, 1872 

12. The Oudh Laws Act, 1876 

13, The Himachal Pradesh Hindu Public Religious Institutions and Charitable 

Endowments Act, .1984 

14. The Kamataka Hindu Religious Institutions and Charitable Endowments Act, 

1997 . 

. 15. The Madhya Pradesh Public Trusts Act, 1951 has been repealed by the Bombay 

Public Trusts (Unification and Amendment) Act, 1959-(Bombay Act No. VI of 

1960). 

16. The Madras Hindu Religious And Charitable Endowments Act, 1951 

17. The Tamil Nadu Hindu Religious and Charitable Endowments Act, 1959 

18. The Travancore-Cochin Hindu Religious Institutions Act, I 949 

I. Act XI of lSM(aboll~h}ng the role o:fpundits in the courtoflaw)* 

2. Andhra Pradesh Charitable and Hindu Religious Institutions and Endowments 

Act, 1987 (amended up to 2015) 

3. Bengal Civil Courts Act, Act IV of 1872 

4. Bihar Hindu Religious Trusts Act, 1950 (amended up to 2013) 

5. Bombay PublicTrusts (Gujarat Amendment) Act, 1961 

I. State wise Statutes: 

Government Control over Temples: 

List of Statutes 
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(l) No movable properly of a nonperishable Mtui'~ of which the Committee is in 
possession and the value of which is rnore than Rs. 50,000 [fifty thousand rupees] and 
no Jewelleries shall be sold, pledged or otherwise alienated without the previous 
approval of the State Government. 
(2) Save as otherwise expresslyprovided in this Act no immovable property taken 
possession of by the Committee shall be leased out for more than five years or 

Section I 6. Alienation of the Templeproperties .<- 

1. Shri Jagannath Temple Act, 1955 

III. Whether land can be separated and retained while handing over temple 
administration to Government during process of "nationalization of temple"? 

9. The Shi'M SAi Bnbu Sansthan Trust (Shirdi) Act, 2004 

8. The Pandharpur Temples Act, 1973 

7. The Bodh Gaya Temple Act, 1949 

6. Tirumala Tirupati Devasthanams Act, 1932 

5. The Uttar Pradesh Kashi Vishwanath Temples Act, 1983 

4. The Uttar Pradesh Badrinath Temple Amendment Act, 1963 

3. The Uttar Pradesh Shri Badrinath and Shri Kedamath Temples Act, 1939 

2. Jammu and Kashmir Mata Vaishnodevi Shrine Act, 1988 

1. Shri Jagannath Temple Act, 1955 

II. Specific Statutes For Temples: 

21. Uttar Pradesh Charitable Endowments (Extension of Powers) Act, 1950 

22. Uttar Pradesh Hindu Religious Institutions (Prevention of Dissipation of 

Properties) (Repeal) Act, 2000 

19. The 'Irsvaacore-Cocnin Hindu Religious Instimttons Act, 19~0 ( ammQ.ed up to 

2007) 

20. Travancore-Cochin Hindu Religious Institutions (Amendment) Act, 2018. 
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Statement of Objects: An Act to provide for better management, maintainenance and 
better governance· of Shri Mata Vaishno Devi shrine and its endowments including 
the lands arid buildings attached· or apartment to the Shrine , beginning from Katra up 
to the holy Cave and the adjoining hill locks currently under the Dharmath Trust. 

2. Jammu and Kashmir Mata Vaishnodevi Shrine Act, 1988 

Case Law: Deben Sethi and others v. State of Orissa and others: 2012 (Supp,-I) OLR 
656 
(Land Committee took decision to dispose of the landed properties of Lord J agarinath 
to persons, who were possessing the land with permanent structure since long­ 
Govemment of Orissa approved the recommendation of the Land Committee 
Petitioners' possession over land is disputed - Enquiry report reveals that Ac. 0.018 
decimals of land was found to be lying vacant without being surrounded by fence - 
petitioners also could not show any document regarding their possession over Ac. 
0.018 decimals :. Held; noright, title and interest accrue or have accrued in favour of 
petitioners in respect of the land in question belonging to Lord Jagannath 

(1) The provisions contained in ·the Orissa Prevention of Land Encroachment 2 
[Act, 1972] 2 
[Orissa Act 6 of 1972] shall be applicable, as far as may be, in respect of 

unauthorized occupation of any landbelonging to the Temple· as ·if it were 
property of Government within the meaning of that Act. 

(2) 1 [Chief Administratorjmay with the prior approval of the Committee, make 
an application (or taking up appropriate proceedings under the said Act to. the 
authority -competent there tinder and thereupon it shall be lawful forsuch 
~mthMity to take action in accordance with the provisions contained in that 
Act. 

Section 16-A. Removal of encroachment of Temple Land:- 

mortgaged, sold pr otherwise alienated except with the previous sanction of the 
State Government. 
[(3)Any transfer ofiromovable property recorded in the name of Lord Jagannath of 
Puri by any person in9luding. any institu~ion being the :tvfarfatdar of such property 
shaff be·.absoiutely nun and. void and of 110 .force ot effect wpatsoever, unless [Chief 
Administrator] or any officer authorised by him in writing in this behalf, execute the 
deed of such transfer as one of the executant. 
(4) Notwithstanding anything contained in the Registration Act, 1908 (Act 16 of 
1908) no deed of transfer of any immovable property executed in contravention of the 
provisions of sub-section (3)above shall be accepted for registration.] 
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(l) The Board shall be entitled to take and be in possession of all the movable and 
immovable properties, cash, valuables, jewelleries, records, document, 
material object or other asset, as aforesaid shall, subject to all just exceptions, 
,_iroduce and deliver the same, when required, under this Act to the Chief 
Executive Officer. 

Section J J,· Board to be in possession of the temple and its properties 

The ownership of the temple and its endowments will rest in the deity of Kashi 
Vishwanath 

Section 5: Vesting of the Temple and its Endowments 

4. The Uttar Pradesh Kashi Vishwanath Temples Act, 1983 

Section 4: The ownership of the temple fund shall vest in the deity of Shri Badrinath 
of Shri Kedarnath as the case may be, and the committee shall be entitled to its 
possession. 

Section 3 (c ).· 'Temple fund' means the Endowment and includes all sums received 
by or on behalf of, or for the time being held for the benefit of the Temple, and also 
include all the endowments which have been or may hereafter be made of the Temple 
or any other deity thereof in the name of any person or for the convenience, comfort 
or benefit of the pilgrims thereto, as well as. all offerings made to, any of the deities 
comprised in the Temple; 

Secuo« J(bj,· Endawm~nt; means all property1 movable or immovable belon~in~ to, or 
given or endowed for the maintenance or improvement or additions to or worship in 
the Temple or for the performance of any service or charity connected there with and 
includes the idols is installed therein, the premises of the Temple and gifts of property 
made to anyone within the precincts of the Temple 

3. Uttar Pradesh Shri Badrinath [And Shri Kedarnath] Temples Act, 1932 
(amended QP to 2002) 

Section 3(b): "Endowment" means all the property movable or immovable belonging 
to, or given or endowment for the improvement, maintenance of the worship in the 
Shrine or . for the performance of any service or charity connected there with and 
includes the idols install there in, the premises of the Shrine, the land, buildings 
attached and appurtenant there to, beginning from Katra up to the Holy Cave and the 
adjoining 
Hill locks currently under the Dhannath Trust or property belonging to Baridar or 
baridar (s) association with in the area specified in the preamble of this Act 
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Section 3: Reconstitution of Sans than trust and transfer to and vesting of properties in 
that Trust. 

8. The Shree Sal Baba Sansthan Trust (Shirdi) Act, 2004 

( d) to undertake any scheme or plan for. the purpose od augmenting the revenues of 
the endowment and registered trust and execute them; 
(e) to inquire into and to take steps to recover and take possession of the properties of 
the endowment and registered trusts, and execute them 
( f) to dispose of any property of the endowment or of the registered trusts, and to 
ban-ow money with the previous sanction of the Charity Commissioner, subject to 
terms and conditions as maybe agreed to in this situation. 

Section 32(1) The Committee shall have power- 

7. The Pandharpur Temples Act, 1973 

(I) No movable propertypfanon-perish able nature appertaining tothetemple 
shall be transferred· wit~out the previous sanction of the· Committee, ·and, if the 
value of the property is more than one thousand rupees, withoutthe previous 
approval of the [State] Government. 
(2) No immovable property appertaining to the temple shall be leased for more than 

three years or mortgaged, sold or otherwise alienated except with the previous 
sanction of the committee and the [State J Government. 

Section 8. Limitations on Committee's Powers to alienate property: 

6. The Bodh Gaya Temple Act, 1949 (amended in 2013, to allow entry to non­ 
hindus) 

Since the enactmentofthe Hindu Charitable and Religious Institutions Act, 1989, the 
management and administration vests in· the Board called "TTD Board" constituted 
under Section 96 of the aforesaid Act.The Andhra Pradesh. Charitable and Hindu 
Religious Institution· andEndowments Act (1969), sections 85 ·to 91, expanded the 
provisions of TTD. The A.P. Charitable & Hindu Religious Institutions & 
Endowments Act (1987) superseded the 1979 act. 

The Templewas establ~~ped~saresultofTirumala'[irup'7lthi,Devasthanam Act, 1932 
(in.short·'TTD Act'). J~~ afor~said Act .• wasfollowed.in.1933·by a special.Act in 
1951 whereby the a<ill'l~istration of the Temple was handed over to the control of the 
Andhra Pradesh Government. 

5. Tirumala 'I'lrupatl Devasthanams Act, 1932 
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( 1). The Board of Management of the erstwhile trust and every other person in 
possession of any immovable property of the erstwhile trust, which has vested under 
section 3 in the Sansthan Trust, shall hand · over possession thereof, alongwith 
movable property thereon with a foll inventory, to the Executive Officer on behalf of 
the Committee forthwith but in a~y case not later than one month or such· longer 
period as maybe allowed by the Committee, in writing. 
(2) The Board of Management of the erstwhile trust and every other .person in 
possession of the movable property of the erstwhile trust which is in the form of 
deposits in banks or investment in shares shall, within thirty days or such longer 
period not exceeding sixty days in the aggregate from the appointed day, as the 
Committee may allow, transfer or cause to be transferred, such property, with a full 
inventory, to the Executive Officer on behalf of the Committee. 
(3) The Executive Officer shall prepare a list of the entire movable and immovable 
property vested under section 3 in the Sansthan Trust showing detailed description 
and approximate value of each property and submit a copy thereof to the Charity 
Commissioner and the Principal Secretary and Remembrancer of Legal Affairs, Law 
and Judiciary Department, within ninety days from the appointed day. The original 
list of the properties shall be preserved permanently . in the office of the Sansthan 
Trust. 
(4) Where any property is handed over or transferred as provided under subsection (1) 
or (2), the Executive Officer shall, after due verification of the inventory, pass a 
receipt in writing for the same to the transferor, and thereupon, the Executive Officer 
shall be responsible for safe custody of such property. 
(5) The Board of Management of the erstwhile trust and every other person who has 
handed over or transferred any property of the erstwhile trust to the Executive· Officer 
and obtained the receipt thereof under sub-section (4) shall, stand indemnified, 
released and discharged from all accounts, suits or other legal proceedings, claims and 
demands or liability in respect of that property. 

Section 4: Transfer of possession of properties to Sans than Trust and transfer to and 
vesting ofproperties in that trust 

(1): On the appointed day, in place of the-public trust registered under the *Bombay 
Public Trusts Act, 1950, by the name of "Shirdi Sansthan of Shri Sai Baba" at Shirdi, 
District Ahmednagar (hereinafter referred to as "the erstwhile trust"), a trust by the 
name of ''the · Shree Sai Baba Sansthan Trust (Shridi)", shall be deemed to be re­ 
constituted under this Act. 
(2) On the appointed. day, all the properties, whether movable or immovable 
(including all assets, rights, liabilities and obligations) of the erstwhile trust shall, 
by virtue of this Act, stand transferred to and vested in, the Sansthan Trust and 
the Executive Officer shall, on behalf of the Committee, be entitled to their 
possession and management from that day. 
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31 See J.C. Ghosh, Law of Endowment, p. 17. 
32 Max Muller, Chips from a German Workshop, Vol. I, p. 38. 
33 Journal of the German Oriental Society, XX]I, 587ff 

1.15. No idol worship in Vedic times.-There is a difference of 
opinion amongst scholars as to whether the religion that is embodied in the 
Vedas was at all polytheistic. A number of gods indeed are named, but there 
are various passages in the Rigveda which expressly declare that the various 

L14. No temple or monastic institutions existed in Vedic age.-'-'-It is 
difficult to say to what extent the charitable and religious endowments as we see 
in modern times existed in the early Vedic period. The earliest Vedic literature 
which is known by the name ofSamhitas throws very little light_ onthis point. It 
seems fairly certain that at this period there were no temples forworship of idols 
as we find in subsequent time,and an institution like the mutt ormonasteryoflater 
days was also unknown. "The religion of the Vedas", says Max Muller, "knows of 
no idol. The worship of idols in India.is a secondary formation, a later d~grnd"tion 
of the more primitive worship of ideal gods."32 Dr.Bollensen on the other hand is 
of different opinion and according to him theVedicRishis not only assignedhuman 
forms to their gods, they represented them in a sensible manner. It is said by the 
learned author that "From the appellation of the gods as divonaras (men of sky) or 
simply naras (men) and from the epithet Nrpes (having the form of man) we may · 
conclude that the Indians did not merely in imagination assign human forms to their 
gods, but also r~present them in a sensible manner."33 

It seems to me that the view taken by Prof. Max Muller is right. 

VI. VEDIC RELIGIOUS WORSHIP 

' ' 

with·. moral.· .. Vi~eS.~tld others .. ·ar~· .. e~hauste~.·· as····SQ.OQ •a~.·the•·sacrifiCe•· .• _is. cOmpleted 
or the gift made.There.is no obligation imposed.on anyperson to do or continue 
to ·d~ somethins for·the. ~ccornplishment 9f~ _v~rtic-ul~r purpose, Similarly; afi 
regardsPurtta works.only when an institution is founded for the benefit of the poor 
or the distressed, or a temple or monastery is dedicatedto pious purposes or when 
somebody is entrusted with the duty of performing any pious act, then a trust, 
properly speaking, can come into being. According to Devala gifts are of four 
classes, viz., they may be ( 1) Dhruba or eternal.such as Prapa or the construction 
of places for supplying water, or Arams, rest houses and the Iike; (2)Ajasrika or 
daily charity; (3) Kamya or gifts made with a particular object; and (4) Naimittika 
or occasional gifts made on auspicious occasions.31 Of these onlyDhruba gifts can 
ordinarily create trusts or endowments in perpetuity. 

13 VEDICRELIGIOUS WORSHIP 
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3 3a This conception is also shown by the questions raised as to Agni--"Was there only one 
Agni.or were there many Agnis?" See Basham, Wonder that was India (1967) page 237. 

34 Ragozin, Vedic India, page 133. 
35 Ra~ozin, Vedic India, page 158. 

35a Basham, Wonder that was India ( 1967) page 137. 

gods are only different namesof that "which is one", Max Muller calls the religion, 
"henotheism". The gods to whom the hymns ofthe Rigveda are addressed are 
idealised· beings, who represent the beneficient and radiant powers of nature, e.g., 
sun, air, earth, sky, dawn, etc. But the Vedic seers had, from the beginning, a 
glimpse of the infinity behind these finite forces, as is shown by the conception of 
'Adi ti' the mother of the gods· which, as Max M uller says,. was the earliest name 
invented to express the infinite)3a 

They soon realised the existence of one among many. The different gods were 
now spoken of as different aspects of the same entity which transcends all the 
manifestations of nature but yet lies immanent in them all. But, whateverthe early 
forms of religion might have bee,g~:·:2~~:;~~~!.1? is certain, that Vedic religion at no 
rime was idolatorous. "In this respect'' says Ragozin,34 "the Aryans oflndia were 
in no wise behind their brethren oflran: nature was their temple; they did not invite 
the deity to dwell in houses of men's building, and if in their poetical effusions they 
described their Devas in human forms and with fanciful symbolic attributes, 
thereby L!riavoidably f~Lling into anthropomorphism, they 'do not seem to have 
transferred it into reproduction more materially tangible than the spoken word=« 
into the eidolon=-which becomes the idol." 

The strongest argument in support of this view is furnished by the form of 
worship prevalent in the Vedic age. 

It was quite different from the modem form of adoration of gods which is 
described in thePuranas or Agamas. The worship detailed in the hymns ofRigve,da 
consisted of offerings, prayers and praises in honour of the gods. The offerings were 
mainly of clarified butter which was poured on the sacred fire and of fermented 
juice ofthe Soma plant which was sprinkled either.on the fire or on Kusa grass, 
some quantity always being kept for the worshippers themselves; Whichever deity 
was involved; it wasthe sacred fire which was to carry the oblation to Him. This 
is why Agni or fire was calied Hutavaha (the carrier of oblation),-''a messenger 
between the two worlds" or the 'two races' (of gods and men), the mediator through 
whom alone constant intercourse between gods and men was kept up.35 He was the 
intermediary, because he consumed the sacrifice and carried it to the gods.35a 

There are detailed rules in the Vedic literature regarding the construction of the. 
al tar and the various forms of oblation including animal sacrifice, 
and there is a description also Of the different kinds of priests who were 
to preside over different parts of the sacrifice; but there was no other 

FuNDAMENTAL IDEAS..,,...;RfLIGIOUS&CHAtlITA8LE TRUSTS \4 
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3 Kern's Manual of Buddhism, page 81. 
4 Kern's Manual of Buddhism, page 25. 
5 Para 1.20, supra. 

5a Kern's Manual o/ Buddhism, page '-S. 

· 1.22. Buddhist Sangha.v-Now the Buddhist Sangha was undoubtedly a 
juristic person and. was capable of holding property in the same way as a 
private .. perimn could. As y~u hAV~ §Mfi !bov~, the ordinary formalities of 
gift were observed .by the donor when he. wanted to dedicate any property 
to the· Buddhist· congregation, and the gift was accepted on behalf of the 
Sangha by its head or representative. The property did not become the 
private property of the ostensible. -donee, nor could it be said to belong 
jointly to all the monks who were members of the congregation at that 

1.21. Gifts by pourfngwater.s-It is worthy ofnote that the practice of making 
a gift5 ·.by pouring water over the hands. of the donee is a time-honoured custom, 
which has been recognised by all the Smriti writers, and is regarded as the proper 
method by the Hindus·even at the present day. Another historical instance of the 
d~diMttOft 6f a Vihar to the Buddhist Sangha was the gift of the famous Jetvana 
Vihar by Anath Pindika, the most celebrated of Buddha's· lay disciples. Anath 
Pindika had purchased the Jetvana Park at Sravasti and built a splendid ~onastery 
upon it, with a private. chamber for Lord Buddha and separate cells for t~~monk~. 
On the day when the Lord approached the city, he was received with gr.e.at pomp,. 
and on entering the precincts of the monastery he was asked by the merchant: 
"What, 0 Lord, shall I do withthis Vihar?" The reply was: 'give it to the Sangha 
present and future', And Ana th Pindika, pouring water over the hands of Buddha, 
pronounced the solemn formula of donation, The Master accepted the gift with 
thanks and celebrated in stanzas the advantages ofmonastery.w ··~,·· · ,,. 

. .. . . . . I < .. ·. ·..• }li.;#i:i~:<•· 
With. the spread of. Buddhism over different parts of India the ·1J:wnber :'~f 

monasteries dedicated to the Sangha considerably increased and duri.I);g.J;h~reign ·. ·­ 
of Asoka, Buddhism occupied almost the same position as Christianity did illlde_1r ~ 
Emperor Constantine. 

Lord the merchant, it is said, :finished sixtydwelling houses in one day.3 The story, 
as Kem points out, is obviously absurd, but it shows that residences of several kinds 
mentioned above were actually in occupation of Buddhist monks at the time when 
the Vinaya Pitaka was composed. The first instance ofdedicatioa of a dwelling 
place to the Buddhist Sangha was probably made byKing Bimbisar, when Buddha, 
after the attainmentof enligbtemnent, came to Rajgriha to preach his new doctrine. 
The dedication was made of a bAmbM ga.rd!n Im.om M Venuban in the formal 
way, by. pouring water over the hand of Buddha who accepted the gift as the 
representative and head of the congregation. 4 ' 

I 
l 

j 
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6 Kern's Manual of Buddhism, p. 82. 
7 Vide Ashoka's Rock Edict No. 2. See also Dr. R.K. Mukherjee's Ashoka, p. 186. 

1,23, Ch~ritable works for men and animals in Buddhist period . ...,­ 
Compassion to all living beings was an essential feature of the Buddhist religion, 
and as a result of that, various kinds of charitable institutions came into existence 
during the Buddhist period. The more popular forms of charity were the planting 
of trees for shade, the digging of wells at short intervals along the road and the 
establishment of hospitals for both men and beasts. In the Pillar Edict of Ashoka, 7 

we have the following inscription: "On the roadstoo, banian trees have been plated 
by me to give shade to man and beast; mango gardens have been planted and 
wells dug at every half kos; rest houses too have been made here and there for the 
comfort. of men and beasts." In the same Edict, we find mention of the 

particular time. It was the property of the congregation itself which could not but 
be deemed to be a separate entity for this pt1f.j)Me an.d which continued to exist if 
all its members died out or were replaced by other people. As a corporation the 
Sangha enjoyed a sortof immortality and was consequently fit to hold property 
forever. Whoever the ostensible ·donee might have, been, the benefit of -the 
endowment belonged to the entire fraternity of the Buddhistmonks, 

The Vinaya Pit aka contains elaborate rules regarding the conduct of 
business in a monastery. The members who were thought fit for particular 
kinds ofwork were generally entrusted with the same, and the appointment 
was made by the Sangha itself. As the Sangha became a huge organization 
in course of time, it appears that something like the institution of Parish 
was introduced in the Buddhist. system. This institution owed its origin to 
the quarrelsome attitude· taken by a batch of six monks. who habitually 
raised difficulties in regard to various metres connected with the 
disciplinary rules of the monks. It was oneof the injunctions of Buddha 
that the Patimokkha was to be recited by every monk, twice every month, 
on the Uposoth (sabbath) day in the presence of the community. Whatthe 
six monks did was to recite the text in the presence of theirown companions. 
The question was raised how far did the community extend? This was 
settled by a prescription that it would extend as far as one, s place ofliving. 
Still th.e question arose as to how far did a place of living extend? This led 
to the demarcation of the boundary of each local community with reference 
to permanent landmarks like mountains, rivers etc. After the landmarks 
were determined, a monk had to bring the matter. up formally before the 
Sangha and get them ratified. 6 It seems therefore that on the gift of a Vihar 
to the Buddhist congregation it was used and occupied by the monks who 
belonged to that particular Parish or locality, though the ownership vested 
in the entire Sangha whose directives were binding on the local authorities. 
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8 Kern, Manual a/Buddhism, p. 91. 
9 Kern, Manual a/Buddhism, p. 95. 

l,24, lm";e WQrship an indirect result of Buddhlsm-s-The only other fact1 

which Lwould ask you to note (in connexion with Buddhism) is that although, in 
the religion preached by Buddha, there was no place for the worship of God, yet 
the respect that the Buddhists paid to relics and sacred structures and later to the 
image of Buddha himself, ultimately-perhaps subconsciously-s-paved the way 
for image worship in India; Buddhism was absolutely silenton the existence ofany 
Divine Being as the originator of the universe. The highest spiritual beings; 
according to Buddhists.weretheBuddhas, many of whom have preceded Sakyamuni, 
and the devas or sods were sJ.ven a very low position, for they were regarded as ' 
inferior to arhats or adepts, who were in the last stage of the path leading to Nirvana .. 
There was no worship of gods in the early Buddhist religion, but there were relics 
of various kinds and sanctuaries which were regarded as objects of veneration and 
worship. Corporeal relics ofBuddha were objects of the highest veneration andthe 
celebrated tooth relic was seen by the Chinese traveller Fa Hien at Anuradhapore 
in Ceylon nearly a century after it wastaken there. All objects which had served the 
purpose of Buddha, .or were associated with. his life or teachings in any way, 
attractedrespect from theBuddhists; e.g., the ab:ns bowl of'Buddha.orthe.holytree 
under which Buddha obtained salvation. According to Kem, 8 the general name for 
a sanctuary in Buddhist time was Cha!tya, a term applicable not only to buildings 

. but also to sacred trees, holy spots, monumental stones and religious inscriptions .. 
as well, whereas Stupa was a structure usually resembling a grave mound whl;bh 
was erected generally, though not always, on sacred relics. · -'. 

There is no evidence of the worship of a~y Buddha image in the early period~f 
Buddhism, nor even in the time of Asoka. It came into existence at about the first 
century B.C.9 

.Along with the representation of the Buddha, images of previous Buddhas who had 
lived before Sakyamuni were also gradually introduced. Then came a new phase in the 
Buddhist religion through the rise of Mahayanism (the great vehicle) which is 
described as the northern schcol of Buddhism, Mahiiywlism, tholJgh it e~~teQ from 
before, came into prominence at about the first century A.D. It preached the worship 
of Bodhisat was like Avalokiteswar and Manjusri, and. introduced the images .of 
five Dhyany Buddhas together with their consorts (who were described as Taras), 
and also a host of other gods. Both the Chinese pilgrims (Hieun T' Sang and Fa 
Hien) saw a large number of images of Bodhisatwas and Buddhist gods in various 
parts of India. It appears that side by side with the rise of Mahayanism 

appointment of officers to superintend charities and regulate the affairs . of 
the Sangha and of other. sects, and they had jurisdiction apart from the ordinary 
magistrates. 
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J 3 P.N. Saraswati's TL.L. on Endowment, p. 43. 
14 Quoted in G. Shastris Hindu Law, 8th Edn., pp. 656-657 
15 Mandalik's Hindu Law.Appendix 21, p. 334. 

1.34. Other kinds of religious and charitable benefactlons.e-v'A person 
consecrating a temple", says Agastya, "also one establishing an asylum for.ascerics 
also, one consecrating an alms house for distributing food at all times ascend to the 
highest heaven".14 

Bes ides tempi es and mutts the other forms ofreligious and charitable endowments 
which are popular among the Hindus. are excavation and consecration of tanks, 
wells and other reservoirs of water, planting of shady trees for the benefit of 
travellers, establishment of Chou/tries, satras or alms houses and Dhararnsala for 
the benefit of mendicants and wayfarers, Arogyasalas or hospitals, and the last, 
though not the least, Pathshalas or schools fol' giving free education. Excavation of 
tanks and planting of trees arr Punta works well known frnm the earlie~t times. l 
have already mentioned that there is a mention of rest houses for travellers even in 
the hymns of the Rigveda. The Propatha of the Vedas 4s the same thing as Choultrie 
or sarai and the name given to it by subsequent writers is -gfu~%. They were 
very popular during the Buddhist time, In Dana Kamalakara, a passage 
is quoted fromMarkandeya Puran which-says that one should make a house 
of shelter for· the benefit of travellers; and inexhaustible is his religious 
merit which secures for him heaven and liberation. "5 There are more passages 

1.33. Idols representing same dlvinlty.e-One thing you should bear in inind 
in connection with image worship viz. that the differentimages do not represent 
separate divinities; they are really symbols of the one Supreme Being; and in 
whichever name and form the deity might be invoked, .he is t9 the devotee the 
Supreme God to whom all the functions of creation, preservation and destruction 
are attri buted, In worshipping the imagetherefore the Hindu purportsto worship the 
Supreme Deity and.none else. The rationale ofimage worship is thus given in a verse 
which is quoted by Raghunandan: 

··~~fu~ 
maF-nr4f nru-~· ~lMI :~ffi 1'' 

"It is for the benefit of the worshippers. that there is conception of images of 
Supreme Being which.is bodiless, has no attribute, which consists of pure spiritand 
has got no second." 

Temples and mutts are the two principal religious institutions of the Hindus. 
There are numerous texts extolling the merits offounding such institutions. InSri 
Hari -Bhakiibilash a passage-is quoted from Narasingha Purana which says that 
"whoever conceives the idea nf'erecting a divine temple, that very dayhis carnal 
sins lire annihilated; what then shall be said of finishing the structure' according to 
rule He who dies after making the first.brick obtains the religious merits 
of a completed Jagna".13 
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40 Quoted in G. Shastri's Hindu Law, 8th Edition, p. 658. 
41 Ibid, p. 659. 

41a Para 4.4. 
42 Mandalik, p. 339. 
43 P.N. Saraswati's, T.L.L. on Endowment, p. 127. 

· endow a village or sufficient land for meeting the expenses, so that the 'ascetics and 
thetravellers getting shelter (there) may receive sandals, shoes, umbrellas, small 
pieces of cloth, and-also other necessary things. Thus having established an asylum 
beneficial to persons practising austerities, and also to other poor people seeking 

:&helter, he should declare=-"I am endowing this asylum-May I-le who is the 
sP;pport of the universe be pleased with rne."40 

1 Al. D}tarm'as:,Has.-Dhannasalas, rest houses, and satras which are known 
by the nanfe of-dffi'~ occupy a position analogous to that of mutts, and they are 
generally dedicated for the benefit of travellers and ascetics. The· Bahni Puran 

th~fdes9fib~~ th~ dedication ofllftf~! "Havin~ cailsed to he made an auspicious 
and spacious asylum of burnt bricks, with strong pillars, and large compound, 
accompanied with distinctive mark, covered with plaster, guarded, equipped with 
comfortable apartments, and conferring endless religious meiit-should dedicate 
to the Saiva and the Vaishnava ascetics. And having caused 'to be made.aa 
auspicious, spacious and beautiful house, furnished with good food, and equipped 
with pure drinking water, and possessed ofan auspicious gate should dedicate it for 
the benefit of the poor and helpless and travellers."41 All these are intended for the 
benefit of public or certain sections of the public and there is no specificdonee by 
whom the gift is to be accepted. 

1.42. T~mples.-There are elaborate rituals prescribed by Smriti writers which 
have got to-be observed when a donor vr1mt~ ~O sonsocratc a temple Ril(J e$tabli~h 
a deity in it. I may refer to some of these rituals in a subsequent chapter.~Ia It is 
enough to say here that according to.PrattsthaMayukha the Sankalpa in case of 
establishment of an idol is of two kinds: one is for the accomplishment of a 
particular object which the founder may have in view; the other is simply for the 
love of God. It is pointed out by Mandalik that Pratistha Mayukha thereis no 
Utsarga in caae-ef-consecration of a temple except in special cases, and this means 
that there is no renunciation of the ownership ofthe founder as in other types. of 
endowments.42 Other· books on rituals however expressly lay downthat before 
removing the image into the temple, the building itself should formally be ~iven 
away to £he deity for whom it is intended, The ~ankalpa or formula ofresolve-makes 
the deity itself'the recipient of the gift and the usual formalities of gift are followed 
in this case also; and-the gift is made by the donor taking in his hand water sesamum, 
kusagrass etc.43 According to Pandit Pran Nath Saraswati this is the ceremony 
which divests the proprietorship of the temple from the donor and vests it in the idol. 
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4 See section 5, sub-sections (1), (2) and (3). 
5 See Tudor on Charities, 5th Ed., pages 88; 89. 
6 Mayorofliyonsv Eastlndia Company, IMIA 175, explainedinSar/desv Prosonnamoye, 

(1879) ILR 6 Cai 794. 

3.3. Provision in the Trusts Act-Section 5 of the Indian Trusts Act lays down 
that no trust in relation to immovable proper:ty is valid unless declared by a non­ 
testamentary instrument in writing signed by the author of the trust or the trustee and 
registered; or by the will of the author of the trust or the trustee. No trust in relation 
to immovable property. is. valid unless declared as aforesaid or unless the ownership 
of the property is. transferred to the trustee. The Act is applicable to Hindus, but 
section 1 of the Act expressly saves from its operation all religious and charitable 

IL FORMALITJES-DEDICATION 

however; re-enacted the provisions of th~ earlier laws in a modified form. 
Under Part II of the Mortmain and Charitable Uses Act of 1888, an assurance 
of land (including tenements, hereditaments, corporeal and incorporeal or of 
whatever nature and any estate and interest in land) and of personal estate to 
be laid out in the purchase of lands,. for any charitable purpose whatever, is 
void-unless the prescribed requirements are complied with. These 
requirements are that the assurance must take effect in possession for the 
charitable use mrendcd, irnmydjately on the making of it, and must be without 
any power of revocation, reservation, condition or provision for the benefit of 
the assurer." As these requirements could not be satisfied when the disposition 
was by will, the resul!_ was that property of the kinds. which came within the 
purview of the Act could not be given to charitable purpose by any testamentary 
document, subject to certain exceptions which were provided by the Act itself. 
The later Mortmain and Charitable _Uses Act, 1891, expressly provides that 
land may be assured by will upon charitable trusts, but requ~res the d.and so 
assured to be sold within a year from the testator's death or such extended 
period as the court or the charity commissioners may allow. 5 The Mortmain 
Act have no application in India. 6 

3.2A. Restrictions in Hindu Iaw.-So far as the Hindus are concerned, there 
is no restriction on their powers to create a charitable or religious trust by a will. 
Section 118 of the Indian Succession Act; I 925, which forbids a person having a 
nephew or niece or any nearer relation to bequeath any property, to religious or 
charitable uses, except by a will executed not less than twelve months before his 
death, and deposited .within six months from its execution in· so~e place as 
mentioned in the section, has no application to Hindus. 
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46 Vide observations of Chatterjee, J. in Bhupati v Ramlal, ILR 37 Cal 128. 

4.4. Building and consecration of temples.e-Along with. the establish- 
ment of idol worship, in Hindu religion, elaborate rites and ceremonies.it seems, 
were introduced by Brahminical writers in regard to building of temples and 
consecration and purification of idols. I will touch these matters very briefly. A 
temple is the house or the deity and many.of the rules of construction ofa temple 
are practically the same as are prescribed for construction of a dwelling house, the 
additional rules being laid down to ensure greater sanctity of the structure that is 
meant for the abode of a deity. One who wants to build a temple has got to select 
the proper time for building with reference to astrological calculations. There are 
detailed rules relating to selection of the site which include examination of the 
nature and colour of the soil, its odour, taste, solidity, etc. After.the site is selected, 
it is ploughed up and seeds are sown in it. As soon as the seeds germinate, the crop 
is allowed to be grazed over by cows. The cardinal points are then to be ascertained 
for giving this structure an auspicious aspect and there a.re rules to be observed 
regarding the materials to be used and the location of doors, windows, etc. The 
important religious ceremony is the Vastu Jaga in honour of Vstu Purusha or Vastu 
Debata who presides over dwelling house, with oblations of milk, rice and sugar. 
This VastuJaga is a very ancient ceremony which dates from the Grihya SU.tras 
of Aswalayan and Goville. The Puranas, however, contain a mythological 

II. TEMPLES 

It is not necessary for our present purpose to pursue these discussions any 
further. Though the Puranas are by no means uniform, the legends associated with 
the various gods are fairly well known and have been the basis of a considerable 
mass of poetic literature in later times, One cardinal principle underlying idol 
worship you would always bear in mind- and this has some bearing on the law 
relating to gift of property to idols-that whichever god the devotee might choose 
for purposes of worship and whatever image he might setup and consecrate with 
that object, the image represents the Supreme God and none elxe. There is no 
superiority or inferiority amongst the different gods. Siva, Vishnu, Ganapati or 
Surya is extolled, each in its tum as the creator, preserver and supreme lord of the 
universe. The .image simply gives a name and form to the formless God and the 
orthodox Hindu idea is that conception .of form is only for the· benefit of the 
worshipper and nothing else." 

and not as a deity in the Vedas, though many of the legendary stories attributed to 
him in the Purans are traceable to similar legends associated with Indra in the Vedic 
literature. 
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21 ILR 60 Cal 54. 
2la S~e A.8him Kumar v NM~ndra Nath, 7l CWN 1016. 
22 LR 52 IA 245. 
23 LR JI IA 203. 
24 LR 31IA203. 

6.16. Shebaits ·right of suit-An idol is-cert~inly i].juriatic person and as the 
Judicial Committee observed in Promotha v f>rai/.)J1Jiifi1a,~t liJthas ajuridical.status 
with the power of suing and being sued." An idol can-hold property and obviously 
it can sue and be sued in respect of it. But the idol is the owner of the Debutter 
property only in an ideal sense; its ideal personality is always linked up with the 
natural personality of the Shebait, The Privy Council held in Maharaj a Jagadindra 
Nath Roy v Rani Hemanta Kumari23 that "the possession and management of-the 
dedicated property belong to the Shebait; and this carries with it the right to bring 
whatever suits are necessary for the protection <)ftb~rprqperf:y. Every such right.of 
suit is vestedin-the Shebait and not in the idol." :r:t1is rig.hfis a personal tight of the 
Shebaitand separate from any right which the deity m;;ty have drifl.sHtuting a suit 
as a juristic person through a proper representative. InJagadindra v Rani Hemanta 
Kumari24 the suit was not by the idol represented by the Shebait but by the Shebait 
himself who claimed to recover possession of the property in suit as belonging to 
the deity. Both the courts below held that title to the property was in the plaintiff but 
the High Court held that suit to be barred by limitation 911 the 'ground that the 
piatntif'f·did Mt claim proprietary interest in himself with regard to the lands in suit 
but as Shebait of'the idol, and qua Shebait was not entitled under section 7 of the 
Limitation Act to any exemption of the period oflirnitation by virtue ofhis minority. 
This decree was reversed by the Judicial Committee and it was held that, as the 
plaintiff was a minor at the time when the cause of action arose, he was entitled to 
claim exemption under section 7 of the Limitation Act. This decision, therefore, 
establishes three things:.,.._ 

(1) Thattheright ef'suitin respeotof the-deity's property.is in the'Shebait; 

of the Judicial Committee in such cases asDamodar Das v Lakhan Dasr! It is true 
that the deity like an infant suffers from legal disability and.has got to actthrough 
some agent and there is a similarity also betweenthe powers oftheShebaht)fa.deity 
and those of the guardian of an inf[tnt. J3.uJ the analqgy really ends there. For 
purposes of Limitation Act the idol does not enJoy any pfivilege and regarding 
contractual rights also the position of the idol is tfae s~p:Te as that of any other 
artificial person: The provisions of the Civil Procedure Code relating to suits by 
minors or persons of unsound mind do not in terms at least apply to an idol; and to 
build up alaw of procedure upon the fiction that the "idol is an infant would lead to 
manifestly undesirable and anomalous consequences.218 
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25 ILR19 All 330. 
26 ILR 33 All 375 (FB). 
27 LR 31lA203. 

(2) this right is a personal right of the-Shebait which entitles him to-claim the 
privileges afforded by the Limitation Act; and 

(3) the Shebait can sue in his own name and the deity need not figure as a 
plaintiff in the suit, though the pleadings mustshow that the Shebait is 
suins as such. 

Lµ. Thakur Raghunath v Shah Lalchand, 25 it was held by a Division Bench of the 
Allahabad High Court that a suit relating to property alleged to belong to a temple 
cannot be brought in the name of'the idol of the temple. The plaintiff in such.suit 
must be th~ manager of the temple. This decision was· ovetr"ufod by a.FullBench of 
the same High Court in Jodhi Rai v Basd~o,26 and it was held that inasmuch as an 
idol-is a juristic person capable of'holding.property, a suit-respecting. the property 
in whieh.an idol is interested is property broughtor defended in thename of the idol, 
although ex necessitate rei the proceedings in the suit must be carried on by some 
person-who represents the idol, usually the manager of.the.temple.in which-the idol 
is installed. It seems that the attention of'the learned Judge~ Wi\~ noi drilwn to tho 
pronouncement of the Judicial Committee us-Jagadindra v Hemanta Kumarii? and 
in view of'that decision the proposition oflawlaiddown in such broad formcannot 
possibly be supported. A suit does lie in respect of the deity's ptoperi.y at the 
instance of the Shebait alone and it is. not rtp..gessarytha,t the plaintiff in such a suit 
should be the deity represented by the Shebaitor manager. Butthough a suit would 
He at the instance of the Shebait, it does not mean that the idol as a juristic person 
is deprived of its right of suit altogether. The exact scope of the doctrine laiddown 
in Jagadindra 's case is certainly not free from.doubt, Right to sue is ., ~ !l~.ce.&s.acy 

~of the proprietary right, arid if the property vests in the deity the~i~lltofS:ttU 
' obviously be divorced from it. Th'e View underlying the o,~q:i~j9i;i in 
!ridra 'scase seems to be that as an idol suffers fromperpetual fuca,paoiti}'to 

. finjuridical' acts, the naturalperscnality ofthe.Shebait . .. 
cy in th~ idol. For all juridical purposes, it is die Shebaitiln 

. ~'thalhas the right to represent the-Idol and.this creates what may-be said to be 
ipersonal right in the Shebait to institute a suit in respect of the idol's property.It 
is idle to say that such suits is not on behalf of the deity· and .. is on behalf of theShebait 
personally: Insubstance, it is the suit of the deity andthe deity is fully bound by tlfe 
restl.4t of it. But as nobody else except the lawful Shebait can exercise-this righton 

·1b&ltalf of the deity, in a sense it is a right personal to the She bait. Where noSlteb 
is lawfitlly in office or when he is unwilling to act or his interest is hostile'atidticlve 
to the deity, the deity can certainly file a suit through .some perso});q~b!)lr·U'!~li 
Shebait. The principle in Jagadindra 's case therefore applies when there is a Sheb 
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